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EXECUTIVE SUMMARY

PURPOSE

The purpose of this study was to gain additional information and insight into the issue of
patient dumping 1 1/2 years after the enactment of the Consolidated Omnibus Budget Recon-
ciliation Act (COBRA) of 1985 which prohibited the practice. The inspection sought to deter-
mine if objective measurement of the problem of patient dumping could be made using
existing records and if perspectives of health care professionals identified vulnerabilities in the
Current process of identifying and reporting alleged cases.

The overall objectives of this inspection were to determine:

. if records maintained by hospitals reflected information needed to assess the actual
incidence of patient dumping;

. reporting practices and procedures in place at hospitals for referring possible cases and
complaints to the proper authorities; and

. the extent to which public hospitals continue to perceive patient dumping as a problem,
and their estimates of the frequency of patient dumping at their facility.

BACKGROUND

addition to COBRA, the Hill-Burton Act of the Public Health Service Act and various State
laws also outline the responsibilities of hospitals for the care of the indigent.

Recent articles published in professional journals, as well as newspaper accounts of patient
dumping, suggest that the problem may continue to occur despite Federal and State efforts to

ing. Testimony focused on medical problems which have resulted from alleged cases of
patient dumping, economic causes for patient dumping, and the Federal role in preventing and
investigating such cases.



METHODOLOGY

Emergency room (ER) and other hospital records for the month of October 1987 for all
patients transferred to the ER were subpoenaed from 25 hospitals in 25 standard metropolitan
areas (SMAs) randomly selected with probability porportionate to size. The OIG staff also
conducted telephone interviews with administrators and health care practitioners in 88 random-
ly selected public hospitals which had 100 or more beds and were located in or near an SMA
to obtain their perspectives on the nature and incidence of cases of patient dumping.

MAJOR FINDINGS

. Current record keeping by hospitals makes objective measurement of the problem
difficult. The hospitals in our record sample of 25 could not uniformly or consistently
identify all patients transferred to their ER from other ERs. Even if transferred patients
can be identified, information contained in the record is limited.

. Due to the difficulty in objectively measuring the incidence of dumping, confusion
exists as to the actual extent of the problem. Perceptions vary widely among health care
practitioners. For example, the hospitals in our administrator and practitioner sample of
88 could offer only anecdotal estimates of dumping prevalence and these differed
considerably. Of those hospitals in our sample willing to estimate the rate of dumping,
25 (32 percent) reported no problem at all with dumping, while 35 (45 percent) believe
they currently experience COBRA dumping at least once a month.

. A significant number of hospitals (39 percent) in our administrator and practitioner
sample of 88 did not have procedures or reporting mechanisms to effectively deal with
patient dumping when it occurs. Hospitals seem unaware of mechanisms for the proper
reporting of dumping incidents. When they are aware of such mechanisms, they are
reluctant to use them.

. Practices persist, such as the diversion of patients en route during ambulance
transportation; the referral of patients to another facility without making a record of
their request for treatment at the primary facility; or the transfer of patients citing
inability to treat the patient properly, when the facility in fact appears equipped to care
for the patient. These practices, at minimum, subvert the intent of COBRA even though
they may not directly violate its provisions.

. In the absence of statistically reliable information on this problem, the Department of
Health and Human Services (HHS) must rely heavily on hospitals to file complaints
under Hill-Burton and COBRA. Given the lack of record keeping and reporting by
hospitals, as documented in this report, the ability of HHS to monitor and oversee this
problem is jeopardized.
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RECOMMENDATIONS

. Reporting of suspected cases of patient dumping should be made a condition of
participation in the Medicare Program or part of a hospital’s provider agreement in order
to increase reporting. This recommendation was communicated to the Health Care
Financing Administration (HCFA) in an early alert on this subject. The HCFA has
accepted this recommendation and included it as a requirement in the HHS regulations
on dumping issued in June 1988,

. In view of the reliance on referrals from patients and hospitals to enforce their authority,
HCFA and the Office for Civil Rights (OCR) should use existing authority to require
and ensure that hospitals post notices such as the ones currently posted in California
hospitals and those provided by OCR to Hill-Burton facilities. All
Medicare-panicipating hospitals and all Hill-Burton facilities should post notices in
their ERs which (1) inform patients of their rights under COBRA and Hill-Burton and
(2) indicate a local or toll-free number to call with complaints.

. The COBRA regulations should require that all ER records clearly identify all
transferred patients to and from other ERs, All patients should be asked upon arrival at
an ER if they have sought treatment elsewhere.

. Direct outreach to professional associations should be pursued by the program areas
responsible for COBRA and Hill-Burton compliance with increased vigor in order to
increase awareness and stimulate proper reporting by health care professionals.

. The HCFA should move to clarify the definition of what constitutes "stabilization" and
“emergent condition," as the American College of Emergency Physicians (ACEP) has
done, in the COBRA regulations or through proposed legislation in order to clarify
physicians’ reponsibilities under COBRA. To the extent possible, coordination should

recommending that HCFA take these Steps to strengthen the Department’s ability to enforce
the COBRA provisions. Agency comments are contained in appendix 3.
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INTRODUCTION

BACKGROUND

The practice of patient dumping--that is, the transfer of unstable patients or refusal to render
emergency treatment to patients based on grounds unrelated to need or the hospital’s ability to
provide services--has become a serious concern in recent years. Some experts assert that, due
to increasing financial pressures to maintain profitability and reduce costs and the increasing
number of uninsured or underinsured Americans requesting access to health care, hospitals are
turning away or transferring large numbers of indigent and uninsured people from their
emergency rooms without appropriate medical evaluation, ! Estimates of the national
frequency of patients transferred for economic reasons have been placed as high as 250,000
cases annually,” although such estimates are statistically unsure.

In some cases, the denial of care results in dire consequences for the individual. Concerned
members of the medical community, family members and friends, and patient advocates from
across the country have reported deaths and serious illness resulting from denial of emergency
treatment. One Tennessee woman, for example, related the story of her diabetic neighbor, a
young carpenter, who was "physically removed" from an emergency room (ER) due to an in-
ability to pay for services and stranded in the hospital’s parking lot after arriving at the ER in
an ambulance on his doctor’s orders. He died the following day at home.” Such practices
have stirred considerable debate in the medical community concerning the proper treatment of
and responsibility toward indigent or other undesirable patients. In addition, Federal and State
governments have both made efforts to provide protection for persons who seek emergency
room care regardless of their ability to pay.

Federal Efforts

The first Federal effort in this area was the community services provisions included in the Hill-
Burton Act of the Public Health Service Act, 42 U.S.C. 216, 300m-4 and 3000-1(6) (titles VI
and XVI) in 1979. The regulations implementing the community service assurances apply to
all hospitals that received Federal assistance under the Hill-Burton Act which was enacted into
law in 1946. The act authorized the appropriation of funds, channeled through the States, for
the construction or modernization of hospitals and other health facilities. The community ser-
vice assurances prohibit Hill-Burton hospitals from denying €mergency services to anyone
who resides in the hospital’s service area (title VI of the Public Health Service Act). Hospitals
that have received Federal assistance under title XVI are also required to provide emergency
services to persons who work in the hospital’s service area. Unlike the "free

(42 CER. Part 124, Subpart F) Hositaliificurredan it
ASSURATEEIST ion,

The:Departmierit:of Health and Hiiman Services (HHS), Office for Civil Rights (OCR) i§>
re;,nsi‘ble;zfcr:enforcing?ﬂl,eicommt_miw::Scmicc;‘assuranc55iofﬂlei‘:-l'flill?B'l'lr't(m'-A"ct’a However,
some difficulties have been documented concerning OCR’s efforts in this area. For example,



OCR has been criticized for not providin
their obligations.
rentiy:

The second Federal effort to assure emergency services for all those that seek such care was
enacted in April 1986 (effective August 1986) in the Consolidated Omnibuys Budget Recon-
ciliation Act (COBRA) of 1985, which amends title XVIII of the Social Security Act. The
COBRA requires all Medicare participating hospitals with emergency departments to: (1)
provide for an appropriate medical screening for patients presenting themselves for treatment
to determine if an eémergency medical condition exists or the person is in active labor; and (2)
if such an emergency condition or active labor exists, provide treatment within the hospital’s
capacity or transfer the patient to another facility for treatment under the following restrictions:

. The patient must be stabilized, unless a certification has been signed by the
physician attesting that the benefits of a transfer outweigh its risks.

. The receiving hospital must have the necessary space and personnel to effectively
treat the patient.

. The receiving hospital must be notified of the transfer, and must accept the transfer.
. Medical records must accompany the patient.

. The transfer must be effected with Proper transportation equipment and qualified
personnel.

The COBRA also provides for termination or suspension of Medicare provider agreements if
violations of the provision are knowingly and willfully, or negligently violated, and the imposi-
tion of civil monetary penalties against the hospital and/or responsible physician(s) where the
provision is knowingly violated. In addition, individuals and receiving hospitals may bring a
civil action against a referring hospital which violates the provisions of COBRA, and obtain
damages for personal harm or financial loss.

Although similar to requirements included under the Hill-Burton Act, COBRA broadens the
range of applicable providers, as well as the services required to be rendered in the emergency
room. As noted above, remedies available under Hill-Burton to engender compliance are
limited to voluntary measures and possible referral of the hospital to the U.S. Department of
Justice, which can sue for specific performance. The COBRA, conversely, provides for more
specific enforcement and remedies for violators, including the imposition of civil money
penalties (CMPs).



Three HHS components are involved in compliance and enforcement activities of the Hill-Bur-
ton and COBRA provisions: the OCR, OIG, and Health Care Financing Administration

- (HCFA). Overlap does exist between agency authority generated in part by the inherent over-
lap of the statutes. For example, if a hospital that dumps a patient has obligations under Hill-
Burton and participates in the Medicare program, all three agencies would become involved
with investigating the complaint.

Other Efforts

In addition to the above-referenced Federal efforts, at least 23 States have enacted statutes or
administrative regulations to address provision of emergency care for the indigent or unin-
sured. As the table in appendix 1 indicates, State initiatives in this area vary broadly in terms
of defining an emergency, coverage of pregnant women, and provision of remedy for viola-
tions. Many do not contain remedies at all for violations. However, some States have in-
stituted requirements that are stricter than those imposed at the Federal level.

The strictest State antidumping statutes are found in California, New York, and Texas.’
California’s is particularly extensive.and merits some detailed discussion here. Under Califor-
nia law, patients must sign "informed consent" forms which outline "the reasons for transfer or
refusal to provide emergency services and care and of the person’s right to emergency services
and care prior to transfer or discharge without regard to ability to pay." The State of Califor-
nia also requires that notices be posted in all emergency rooms informing patients of their
rights to emergency care. (Currently, OCR provides such notices to its Hill-Burton facilities,
but HCFA does not require postings in all Medicare-participating facilities.) Records of trans-
fers must be filed with the State. Receiving hospital personnel must report violations. Finally,
the law requires that "as a condition of licensure, each hospital shall adopt, in consultation
with the medical staff, policies and transfer protocols consistent with this article and regula-
tions adopted hereunder."’ A copy of the bill adopted in September 1987 and enacted on
January 1, 1988 by the State of California is contained in appendix 2.

Other States, while not matching California in scope of coverage, have also enacted laws with
provisions of interest. For example, the State of Michigan’s antidumping statute includes a
prohibition against ambulance diversion: "An ambulance operation, or a limited advanced or
an advanced mobile emergency care service shall provide emergency care consistent with its
license to all patients without prior inquiry into ability to pay or source of payment." 8 Mis-
souri and Utah include psychological or mental emergencies in their coverage of emergency
services to which the indigent will have access. Utah defines emergency medical services to
mean "services used to respond to perceived individual needs for immediate medical care in
order to prevent loss of life or aggravation of physiological or psychological illness or injury."9

Wisconsin’s law, like that of Massachusetts, specifically prohibits delays in treatment: "No
hospital providing emergency services may delay emergency treatment to a sick or injured per-
son until credit checks, financial information forms or promissory notes have been initiated,
completed or signed if, in the opinion of one of the following, who is an employee, agent or
staff member of the hospital, the delay is likely to cause increased medical complications, per-



manent disability or death: (a) a physician, registered nurse or emergency medical technician
advanced (paramedic); (b) a trained practical nurse under the specific direction of a physician
or registered nurse; or (c) a physician’s assistant or any other person under the specific direc-
tion of a physician. "10 The Wisconsin law also requires that hospitals establish written proce-
dures to carry out this directive. Further, each hospital must create a plan for referrals when
the hospital cannot provide care and the State will identify the ER capabilities of each hospital
and update the list annually.

The Texas antidumping law has been used as a model for several States and for the Federal
COBRA legislation. It prohibits the refusal to provide diagnosis or care if the diagnosis so
warrants to any person based on age, sex, physical condition or economic status. The Texas
law defines emergency services to mean "services that are usually and Customarily available at
the respective hospital and that must be provided immediately to sustain a person’s life, to
prevent serious permanent disfigurement or loss or impairment of the function of a bodily
member or organ, or to provide for the care of a woman in active labor if the hospital is so
equipped, and, if the hospital is not so equipped, to provide necessary treatment to allow the
woman to travel to a more appropriate facility without undue risk of a serious harm.".

In addition, at least five States--Florida, Massachusetts, New Jersey, New York and South
Carolina--have established “indigent pools" which finance health care for the poor and help to
relieve the financial burden imposed on hospitals caring for such patients.

Medical experts agree that the need to provide an appropriate medical evaluation of the patient
prior to transfer is crucial if the patient’s well-being is to be ensured. If the patient’s medical
condition necessitates treatment prior to effecting the transfer, appropriate services must be
provided. Several professional medical organizations have adopted policies which underscore
the need of the medical professional to provide such care."“ The American Medical Associa-
tion (AMA) has adopted a position indicating that all physicians and health care facilities have
a moral obligation to provide needed medical care to al] those who seek it regardless of their
ability to pay. Furthermore, the AMA supports the position that an interfacility transfer should
take place only if it is done for the Patienr’s best interest. Also, the transfer should take place
only if both the transferring and receiving physician consent to the transfer; and, the AMA
recommended that interhospital transfer agreements be worked out at the local level.

The American College of Emergency Physicians’ (ACEP) policy statement is similar to the
AMA's, but, unlike the AMA, specifies that the patient should be stabilized prior to transfer.
The ACEP also provides more detailed information regarding appropriate transfer, and stabiliz-
ing steps which should be taken prior to transfer. ! These steps include: establishing an ade-
quate airway and ventilation, controlling bleeding, splinting factures, taking vital signs, and
starting intravenous medication or initiating blood replacement.

The ACEP has also provided a detailed description of what constitutes a medical emergency:
"(1) any condition resulting in admission of the. patient to a hospital or nursing home within
24 hours; (2) evaluation or repair of acute (less than 72 hours) trauma; (3) relief of acute or
severe pain; (4) investigation or relief of acute infection; (5) protection of public health: (6)



obstretical crisis and/or labor; (7) hemorrhage or threat of hemorrhage; (8) shock or impend-
ing shock; (9) investigation and management or suspected abuse or neglect of a person which,
if not interrupted, could result in emporary or permanent physical or psychological harm; (10)
congenital defects or abnormalities in a newborn infant, best managed by prompt intervention;
(11) decomposition or threat of decomposition of vital functions, such as sensorium, respira-
tion, circulation, excretion, mobility, or sensory organs; (12) management of a patient
suspected to be suffering from a mental illness and posing an apparent danger to the safety of
himself, herself, or others; and (13) any sudden and/or serious symptom which might indicate
a condition which constitutes a threat to the patient’s physical or psychological well-being re-
quiring immediate medical attention to prevent possible deterioration, disability or death."14

Both the American Hospital Association (AHA) and the Joint Commission on Accreditation of
Health Care Organizations (JCAHO) support the position that patients should not be
transferred arbitrarily. Both AHA and JCAHO indicate the decision to transfer should be
medically permissible (the patient is stable), and the transfer should be made only after the
receiving hospital consents to the transfer. '

Previous studies of patient dumping have been conducted by medical and health experts. Him-
melstein and Woolhandler! conducted a study in a large urban area, examining transfers
from private to public hospital emergency rooms. The study found that transfer seems to "tri-
age patients into the public sector based on financial and social factors." The authors also
noted that of the 458 consecutive patient transfers studied, 33 of the patients received substan-
dard care either because of potential complications that could arise during transit, or because
treatment was delayed. They additionally found an absence of medical reasons for the transfer
to the public hospital emergency room suggesting the reason for transfer was economic.

Schiff and Ansel1 % conducted a similar study of patient transfers to a public general hospital
in a large urban area. The researchers examined reasons for patient transfers, whether the
patient was admitted to the intensive care unit, length of stay, and outcome, among other fac-
tors. The researchers found that the reason for transfer in 87 percent of the cases was lack of
insurance. Seventy-three percent of the patients were admitted to the surgical service, and 27
percent admitted to the medical service. In addition, of the charts the researchers were able to
review, 24 percent were classified as being in an unstable condition upon arrival, and the trans-
fer process resulted in an average delay of treatment of 5.1 hours.

The authors estimate that during 1983, nonreimbursable costs shifted to the public hospital
from private hospitals for the care of transferred patients totalled $24.1 million dollars, or 12
percent of the hospital’s operating budget. This cost estimate, the authors note, represents
costs attributable only to those patients transferred and admitted to the surgical service or
medical service and not other areas such as obstetrics, The estimate also does not include
patients transferred that were not admitted. The authors state: "If our patients are repre-
sentative of medical and surgical emergency-department transfers in other areas of the
country, extrapolation to a national level suggests an annual cost shift of hundreds of millions
of dollars from the private to the public sector."!



In July of 1987, the Human Resources and Intergovernmental Relations Subcommittee of the
U.S. House of Representatives held an oversight hearing focusing on patient dumping. Tes-
timony was heard from victims of patient dumping, patient advocacy groups, and repre-
sentatives from HHS. Testimony focused on medical problems which have resulted from
patient dumping, economic causes of patient dumping, and the Federal role in preventing such
cases.

The subcommittee was particularly interested in HHS’ efforts to implement the COBRA
provisions and enforcement efforts of existing laws prohibiting patient dumping. The Ad-
ministrator of HCFA testified that HCFA had sent interim operating instructions to their
regional offices (ROs) detailing what actions the regions should take upon receipt of a patient
dumping complaint. Also, it was noted that the regulations formally implementing the
COBRA provisions (the COBRA provisions were self-implementing) would be published
soon. A Notice of Proposed Rulemaking (NPRM) was eventually published in June 1988 con-
taining draft regulations.

In March 1988, a report describing the patient dumping problem as pervasive and critical of
HHS’ actions to date in this area was. published by the House Committee on Government

Operations.

OBJECTIVES

The purpose of this study was to gain additional information and insight into the issue of
patient dumping 1 1/2 years after the enactment of the Comprehensive Omnibus Budget
Reconciliation Act of 1985, which prohibited the practice. The inspection sought to determine
if objective measurement of the problem of patient dumping could be made using existing
records and if perspectives of health care professionals identified vulnerabilities in the current
process of identifying and reporting alleged cases.

The overall objectives of this inspection were to determine:

. if records maintained by hospitals reflected information needed to assess the actual
incidence of patient dumping;

. reporting practices and procedures in place at hospitals for referring possible cases
and complaints to the proper authorities; and

. the extent to which public hospitals continue to perceive patient dumping as a
problem, and their estimates of the frequency of patient dumping at their facility.



METHCDOLOGY

Records Review

In order to obtain objective information and attempt to statistically determine the prevalence
of patient dumping under COBRA, QOIG subpoenaed emergency room records for a randomly
selected month (October 1987) from 25 large (300 beds or more) public and nonprofit hospi-
tals in 25 SMAs randomly selected with probability proportionate to size. The subpoenas re-
quested (1) any and all emergency room logs or other ER records for the month of October
1987, which indicate those patients who were transferred from other hospitals to the ER for
treatment; and (2) any record indicating the payment status (Medicare, Medicaid, commercial,
none or other) for each of the patients identified as having been transferred from another hospi-
tal to the ER for treatment during the month of October 1987.

The purpose of this effort was to obtain information regarding the hospital’s ability to identify
patients at risk (i.e., patients transferred from other hospitals with a payment status of
Medicaid or none) and to then request medical records for those patients from the transferring
and receiving hospitals. Those records would then be reviewed by a physician panel to deter-
mine the stability or instability of the patient upon transfer.

Perspectives of Health Care Professionals

In order to obtain hospital perspectives on this subject, OIG surveyed administrators and prac-
titioners in 88 hospitals concerning practices and experiences in connection with patient dump-
ing. The hospitals were selected randomly from the universe of 581 Medicare-participating
public hospitals containing at least 100 beds located near standard metropolitan areas (SMAs).
One hundred hospitals were selected. Of those 100, 4 declined to respond to our survey; 5 did
not offer emergency services and were therefore dropped from the sample; 2 could not be
reached; and 1 was a for-profit hospital erroneously included in the sample. Consequently, 88
hospitals comprised our study sample. Fifteen of these hospitals are located in the Northeast
(HCFA regions 1, 2, and 3); 26 are in the South (HCFA region 4); 28 are in the Midwest
(HCFA regions 5 and 6); and 19 are in the West and Southwest (HCFA regions 7, 8, 9, and 10).

Interviews were conducted by telephone by OIG staff in Dallas, Texas; Baltimore, Maryland;
and Washington, D.C. Initial contact calls were made to the hospital administrator, who was
informed of the reason for our call and asked to designate someone to whom we could direct
questions. In 11 percent of the cases, the administrator indicated that he/she would like to
respond. Thirty-three percent designated another member of the hospital administration (As-
sistant Administrator, Administrator for Financial Services, etc.) to respond; 47 percent desig-
nated an emergency room Medical Director; and 9 percent designated an emergency room
head nurse. In most cases, follow-up calls were made to the designated respondent after the
administrator had the opportunity to inform the designated contact to expect our call.



The interview took approximately 20-25 minutes and concentrated on the following areas:

. existence of procedures in ER to deal with cases of patient dumping;

. existence of transfer agreements between responding and neighboring hospitals
outlining procedures for the appropriate transfer of patients;

. the occurrence of instances of COBRA violations (i.e., emergent or active labor
patients transferred to the respondent’s hospital who were not provided medical
screening at the sending hospital; who were transferred without a medical
certification that benefits outweigh risks or the patient requesting the transfer; who
were transferred without advance notice by the sending hospital; who arrived
without medical records; or who arrived without proper transportation or medical
equipment);

. rate of COBRA dumping experienced; and

. experience with ambulance diversions.



FINDINGS

Current record keeping practices by hospitals make objective measurement of the problem
of patient dumping difficult. For example, the hospitals in our record sample of 25 could
not uniformly or consistently identify all patients transferred to the emergency room.

Several hospitals could not identify transferred patients at all without a case by case review of
the records. Some hospitals can only identify those that were transferred and admitted. Some
hospitals define transfers to include referrals from private physicians, nursing homes, or other
health care facilities--not just other hospitals. Insurance information was not always obtained,
or if obtained, confirmed, particularly for nonadmitted patients.

For example, one Chicago hospital responded to our subpoena that "the information which is
currently collected on our [ER admission] logs does not include patients transferred from
other institutions. The only way to obtain that information would be a retrieval of 2801 [in-
dividual] medical records for the month of October 1987." One Connecticut hospital worker
stated that “patients transferred and then discharged are lost from our system." The ER logs
we received did not typically contain a column for referral or transfers, or even for payment
source. Payment source information on the ER records themselves was often blank or did not
refer to a policy number, thereby bringing into question the actual existence of the policy cited
by the patient.

None of the hospitals in our sample maintain a transfer log of any kind, such as the one main-
tained at Cook County Hospital and used by Schiff and Ansell in their study of transfers
received at that facility.

As a result of this inability by hospitals to identify transferred patients, the ability of OIG,
HCFA, or OCR to conduct efficient compliance reviews may be jeopardized. Based on this
finding, we reported the results of our record review to the regional directors of OCR and
HCFA and informing them of the specific findings of the reviews conducted in hospitals in
their regions. We noted, among other things, that improved record keeping is necessary in
order to ensure the ability of the Department to conduct efficient compliance reviews and that
those reviews might have to consist of a system-wide approach in order to fully understand
the pattern of referrals and transfers among hospitals in a given geographic area.

A prospective data collection method (such as that used by Schiff and Ansell) may be the
only way to accurately count and identify transferred patients at selected facilities.

We were unable, based on the information provided to us by the hospitals, to identify accurate-
ly the universe of patients transferred to those hospitals from other hospitals’ emergency
rooms. Consequently, we did not undertake the second part of our records review, which was
to involve the review of medical records by a physician panel. Therefore we cannot at this
time make any judgment concerning the extent of a dumping problem at these facilities, or the
universe of hospitals at large. Based on our experience, it appears that considerable time and



resources would be required to obtain this information on a national level. To our knowledge,
no one has yet undertaken such an effort.

Even if transferred patients can be identified, information contained in the record is limited.

Many of the ER records sent to us do not indicate if prior approval to transfer the patient was
obtained, or if medical records were sent with the patient, and it is not clear if records from the
transferring facility will indicate these facts or not. Additionally, this approach will not iden-
tify those patients who were turned away at a private hospital without medical screening and
told to drive themselves to the public hospital’s ER, or patients diverted en route (both vul-
nerabilities identified by practitioners in our telephone interviews and discussed later in this
report).

Due to the difficulty in objectively measuring the incidence of dumping, confusion exists as
to the actual extent of the problem. Perceptions vary widely among practitioners as to the
extent of dumping at their facilities.

Seventy-eight of the 88 respondents in our telephone sample of administrators and prac-
titioners were willing to estimate the amount of dumping at their facility. Responses varied
widely. For example, 25 (32 percent) of these hospitals reported no problem at all with dump-
ing. However, 35 (45 percent) reported they currently experience receiving transfers in viola-
tion of COBRA standards at least once a month. Ten hospitals (13 percent) reported
experiencing five or more cases in violation of COBRA a month, Some of those hospitals
reporting problems cited specific cases. A Texas hospital practitioner described two: "A
woman about to have a baby was sent across land, then by ferry, to us from a nonprofit hospi-
tal. She left there six centimeters dilated and had the baby practically at our doorstep. (In
another case), an older male went to his local hospital for a heart problem, medication was not
provided and was told to drive to (us). He arrived with acute myocardial infarction."

Twenty-one of the 88 hospitals in our sample (24 percent) reported receiving emergent or ac-
tive labor transfers from area hospitals who had not been medically screened before transfer.
Twenty-five (28 percent) reported transfers arriving without medical certification or at the
patient’s request. Twenty-six (29 percent) reported transfers arriving without medical records;
23 (26 percent) reported patients arriving without proper transportation or medical equipment.
By far the most reported problem, identified by 50 hospitals (57 percent), was the lack of ad-
vance notice by the sending hospital.

For our sample the mean number of dumps per month reported was 3.9. However, as indi-

cated above, there was wide variation in the responses, ranging from zero (reported by 25 of
the hospitals) to as much as 105 (reported by one hospital). We did not verify these estimates.
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Many hospitals do not have procedures or reporting mechanisms to effectively deal with in-
cidents of patient dumping when they occur.

Many hospitals (39 percent) do not have procedures that address proper handling of inap-
propriate transfers received in the emergency room. Of those saying that they do have proce-
dures, 33 percent state that they are not written.

Overall, 25 (28 percent) of the hospitals indicated that they do not or would not report instan-
ces of patient dumping. Of those indicating they would report such instances, 35 (57 percent)
indicated their own hospital administration as the highest level to which they would report.
Only 11 percent indicated they would report to the State survey agency, the contact point en-
couraged by HCFA.

Twenty-three of the 35 hospitals which indicated that the highest level of reporting was their
own hospital administration also reported problems with dumping. Follow-up calls were
made to these 23 hospital administrators to determine if they reported cases outside of the
hospital once alerted by their ER staff of a possible violation. Only three routinely file com-
plaints with State or Federal authorities.

Hospitals seem unaware of mechanisms for proper reporting of dumping incidents. When
they are aware of such mechanisms, they are reluctant to use them.

"We usually just call and fuss at them (the sending hospital) when inappropriate trans-
fers are made. Other than that, no reporting is done. I’'m just not sure who to goto."
(Alabama hospital)

"We would handle it between hospitals. We avoid putting negatives in writing."
(Florida hospital)

"COBRA puts the major responsibility of reporting on the receiving hospital. Often
times, there is not the time nor the staff to monitor this." (Oklahoma hospital)

A subsample of hospitals (29 of the 88 hospitals in the total sample) were asked to explain or
volunteered why they did not report incidents of patient dumping to State or other authorities.
Eighteen--all hospital administrators--indicated that they were not aware to whom such report-
ing should be made. Two indicated that they prefer to work out such matters between hospi-
tals rather than involving a third party. Nine indicated that they "didn’t know" why reporting
was not made to State or Federal authorities.

One hospital also noted that the responsibility for reporting violations rested in receiving
hospitals. Such reporting would require proper monitoring and record keeping, as well as fol-
low up work, which expend resources in short supply.

Currently HCFA does not require hospitals to post notices in their emergency rooms inform-
ing patients of their rights under COBRA and indicating a number to call in the event a viola-
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tion has occurred. The OCR provides notices to Hill-Burton facilities to post in ERs and busi-
ness offices stating, "Notice--This Facility is Legally Obligated to Serve the Community."
The notice explains that the facility cannot deny emergency services, if it provides them, to
any person who needs them but cannot pay. However, the notice does not provide a number
to call in the event a person has a complaint.

Practices persist which may subvert the intent of COBRA although not directly violating its
provisions.

"Patient dumping is well hidden. Outlying hospitals usually come up with an
‘appropriate’ medical reason to transfer." (New York hospital)

"Hospitals are getting around COBRA by not making an ER chart when a patient ar-
rives or when the patient is discharged from the ER and told to g0 someplace else."
(Mississippi hospital) '

"‘Pure’ dumps have decreased. But now there’s a lot of gray areas. The transferring
hospital says they can’t take care of the patient, but they get here and in our judgment
the sending hospital could have in fact taken care of them. We don’t report these be-
cause it is an area of physician judgment, a gray area. It seems that dumping continues
but transferring hospitals are careful to disguise the real reasons for the transfer."
(Florida hospital)

"What is likely to happen is that the paramedics who must take an emergency case to a
hospital perform an informal triage of which ‘socioeconomic status’ is a part, before
selecting a receiving hospital." (California hospital)

A number of respondents offered the opinion that hospitals are "getting around" COBRA by
diverting patients during ambulance transportation, transferring patients they maintain are sta-
bilized who may not be, transferring patients they "can’t handle" when the receiving hospital’s
judgment is otherwise; and turning away indigent patients before they get in the door.

Although 41 of the hospitals (49 percent) reported never experiencing the diversion of patients
from nearby private hospitals to theirs during ambulance transportation, 20 (24 percent) called
it a "occasional” occurrence, 13 (16 percent) called it a "sometime" problem and 9 (11 per-
cent) labeled it a "frequent” occurrence. In a few cases, hospitals labeled this their "major”
problem.

In the absence of statistically reliable information on this problem, HHS must rely heavily
on precise record keeping and reporting by hospitals to fulfill its responsibilities under Hill-
Burton and COBRA. Given the lack of such record keeping and reporting by hospitals, as
documented above, the ability of HHS to monitor and oversee this problem is jeopardized.

12



It is critically important for the HCFA and OCR to take strong steps to strengthen the record
keeping and reporting requirements of hospitals which must form the first layer of vigilance in
this area. Several recommendations follow which could be used to begin addressing this issue.
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RECOMMENDATIONS

This inspection identified a number of possible vulnerabilities in the identification of patient
dumping and the enforcement of the COBRA and Hill-Burton provisions which prohibit it.
Although we were unable to determine the incidence of patient dumping on a national level,
we recommend that certain actions be taken in order to address those vulnerabilities.

In an early alert to the Administrator of HCFA on this subject, we recommended that, among
other things, HCFA make reporting suspected violations of COBRA a condition of participa-
tion or part of the provider agreement for all Medicare-participating hospitals. The HCFA
agreed with this recommendation and this requirement is included in the NPRM released in
June and will be made part of the provider agreement.

Based on our record review of 25 hospitals which indicated that the Department’s ability to
conduct efficient compliance reviews might be jeopardized by lack of necessary records main-
tained by hospitals, we have sent letter reports to the regional directors of OCR and HCFA to
inform them of our general findings and specific results of the records reviews conducted in
their regions. We note that efficient compliance reviews might require increased record keep-
ing by hospitals and a system-wide approach so that the pattern of referrals and transfers
among hospitals in a given geographic area can be understood fully.

We further recommend that the following additional measures be taken:

1. The HCFA and OCR should use existing authority to require and ensure that hospitals
post notices, such as those posted in California, informing patients of their rights under
COBRA and Hill-Burton in emergency rooms of Medicare-participating and Hill-Burton
facilities, in order to increase patient awareness of rights to access and to encourage the
reporting of violations. If dumping is now camouflaged and hospitals are reluctant to
report cases, affected parties may be made more likely to report violations if they are
aware of their rights and know to whom reporting should be made. Currently, OCR
provides such notices to Hill-Burton facilities.

Consideration should be given to the use of joint notice in HCFA/OCR shared facilities.
All notices, in any event, should contain a local or toll-free number to call with complaints.

2.  The COBRA regulations should require that emergency room records clearly delineate
if a patient was transferred, to what facility or from what source; or, a transfer log
should be maintained containing relevant information (including method of transpor-
tation, facility transferred to/from, reason for transfer, etc.). Optimally, such records
would be maintained by both transferring and receiving hospitals. This will effectively
aid the OIG, HCFA and OCR in conducting compliance reviews to ensure that all patients
transferred to other emergency rooms were transferred in stable condition.

In addition, as part of the intake process, all patients arriving at hospital emergency rooms
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should be asked if they have previously requested treatment at another emergency room
and were denied treatment or told to pursue treatment elsewhere. Proper record keeping
concerning a patient’s attempt to pursue treatment elsewhere will also significantly aid
compliance reviews and enforcement efforts in this area, as well as raise awareness at the
patient and provider level of the importance of this information. Lastly, hospitals should
be encouraged to develop formal procedures for ER staff in the event of a suspected case
of dumping.

In order to increase awareness and encourage reporting, direct outreach to professional
associations composed of emergency room and/or obstetric personnel, such as the
American College of Emergency Physicians (ACEP), should be undertaken to educate
ER practitioners concerning rights and responsibilities under COBRA. In addition, OCR
has suggested that outreach be extended to community and advocacy groups. Those
program areas responsible for compliance, HCFA and OCR, should offer to send repre-
sentatives to annual conventions and meetings to discuss COBRA and Hill-Burton and
the issue of patient dumping.

Positive efforts have begun in this area since the draft of this report was released for
Departmental comment in May 1988. For example, in June 1988, a letter discussing
COBRA requirements and the Department’s commitment to enforcement in this area
was signed by the HCFA Administrator, the Inspector General of HHS, and the Director
of OCR and sent to administrators of all Medicare-participating hospitals. Copies of
those letters were also sent to representatives of the American Medical Association,
American Osteopathic Association, National Association of Public Hospitals, Federa-
tion of American Health Systems, and the American Hospital Association.

The HCFA should move to clarify the definition of what constitutes "stabilization" and
"emergent condition," such as the ACEP has done, through the rulemaking process or as
a legislative initiative. Various medical associations (AMA, ACEP, JCAHO) should be
consulted in the development of those definitions. Because no such definition exists
under COBRA, "gray" areas emerge and COBRA is made vulnerable to abuse. Further,
because physicians may genuinely disagree on their responsibilities under COBRA, a
lack of uniform expectations exists in the medical community as to the nature of those
responsibilities. As indicated above, this may decrease the likelihood that physicians will
report suspected cases.

The HCFA should work with OCR and OIG in this area to ensure that there is a com-
mon Departmental understanding as to the meaning of these terms so that investigations
in this area are consistent.
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APPENDIX 1

STATE INITIATIVES IN PATIENT DUMPING AREA18

Defines Includes
State Mechanism Emergency OB Cases Remedies
California* Law Yes Yes See Note 1.
Colorado Law Yes Yes None
Florida* Law No No None
Georgia Law Yes Yes See Note 2.
Hawaii Law No No None
Illinois Law Yes No None
Kentucky Law No No See Note 3.
Louisiana* Law Yes Yes See Note 4.
Maryland* Law No No See Note 5.
Massachusetts* Law Yes No See Note 6.
Michigan Law Yes No None
Montana Law No No None
New Jersey Regulation No No None
New York* Law No No See Note 7.
Oregon Regulation Yes No None
Pennsylvania* Law No No None
Rhode Island Law Yes No None
South Carolina Regulation No No None
Tennessee* Law Yes No See Note 8.
Texas Law Yes Yes See Note 9.
Utah Law Yes No None
Wisconsin Law No No See Note 10.
Wyoming Law Yes No None

*Passed in state after passage of COBRA in 1985.



Notes to Table

1.

0.

Civil money penalties of no more than $10,000 per violation for inhibiting the reporting
of violations through threat or intimidation; maximum fine of $25,000 for violation of
anti-dumping for hospitals, $5,000 maximum for individual physicians, with maximum
limit of $30,000 assessed against hospitals for the same circumstances under State and
Federal law. Provisions for criminal proceedings by the local district attorney and civil
proceedings brought by persons harmed, as well.

$500 for each violation. A hospital with three or more violations in one 12-month
period is subject to suspension or revocation of license.

Minimumrfine of $100 and maximum fine of $500.

Civil money penalties of up to $5,000 for an officer or employee, or suspension from
the state medical assistance program for hospitals in violation.

Civil money penalties of up to $1,0QO for hospitals that violate provisions.
In the event of a violation, the patient has the right to sue.

Up to 1 year imprisonment and a $1,000 fine for practitioners in violation.
Offending hospitals subject to suspension or revocation of license.
Offense is a Class A misdemeanor, or 3rd degree felony if patient dies.

Fines of $1,000 for each offense.
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CALIFORNIA
Regular Session

Chapter 1240, Laws 1987

Senate 3{]] No. 12

An act to amend Sections 1317, 1798 1798.17
. ) ) -170, 1798.17
gQg.Z)B of, to add Sections 1317.1, 13172 1317.23,1 1%'1371:3d
] 7;8 4, 1317.5, 13176, 1317.7, 13178, 13179, 1317.9a, anci
205 to, anf! .to add Chagtgr_ 25 (commencing with

Tbe people of the State of CGalifornia do enact as follows:

1 _SECTION 1. (a) The Legislature finds and declares
2 that the provision of emergency medical care is a vital
3 public service of great benefit to Californians. It is
4 nDecessary for the protection of the health and safety of
g Californians that a comprehensive and high quality
T
8
9

system of emergency medical services be provided.
(b) The Legislature - also finds that the costs of
~ emergency medical services are greater than the costs of
delivering other forms of medxcaf services in the state, as
10 emergency services must be readily ' available on a
11 24-hour-a-day basis and must be provided to all,
12 {:g:rd]w of ability to pay, which is required by existing
W

14  (c) The Legislature recognizes the breadth of the
1§ uncompensated and undercompensated care problems
16 facing California providers which serve large numbers of
I7 unsponsored persons. The addition of Chapter 2.5
I8 (commencing with Section 1797.98a) to Part 1 of Division
'19250ftheHedthandSafetyCodeisme&'ortat
addressing only one segment of the uncompensated care
‘problem: the area of ‘emergency services. The
Legislature further believes that hespitals and physicians
who ide emergency care to anyone in need,
ess of ability to pay, incur losses resulting from
care of patients who have no third-party source of
payment or for whom available payment is grossly
; uate to cover the costs of providing such care. The
Emergency Medical Services Fund created by Section 15
of this act would provide limited funding to partially
offset the losses providers incur for treating unsponsored
patients who arrive in need of emergency care. This act
provides only partial com nsation for a small but
important aspect of the frger problem regarding
provision of services to the unsponsored.
(d) Asa result, the Legislature finds that providers of
emergency medical services must bear the higher
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expenses of providing these services and must suffer from
partial or no reimbursement from many of their patients.
If allowed to continue, these higher costs and lower
reimbursements could force many physicians amd
hespitals to reduce the quality and availability of
emergency medical services, to the detriment of
Californians,

(¢) Therefore, by enacting this legislation, the
Legislature is providing 2 means of partial funding for
these vital services, Further, it is the intent of the
Legislature that the source of funding of emergency
medical services be related to the incident of
emergencies requiring immediate medical care. Thus,
this act will levy. an additional penalty assessment on
traffic and other fines. In this way, the costs of emergency
medical services shall be borne to a degree by those who
have s relationship to Creating the emergencies.

SEC. 2. Section 1317 of the Health and Safety Code is
amended to read:

1317. (a) Emergency services and care shall be

vided t5 any person requesting the services or care, or

r whom services or care is requested, for any condition
in- which the person is in danger of loss of life, or serious

department to provide emergency services to the public

‘when the. health facility has appropriate faciliies and
qualified

personnel available to provide the services or
care. :

" (b) In no. event shall the provision of emergency
services and care be based u n, or affected by, the

person’s -race, ethnicity, religion, national origin,

citizenship, age, sex, preexisting medical condition,
physical or mental handicap, insurance status, economic
status, or ability to pay-for medical services, except to the
extent that a circumstance such as age, sex, preexisting
medical condition, or physical. or mental handicap is
medically significant to the. provision of appropriate
medical care to the patient.

(c) Neither the health facility, its employees, nor any
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phyacmn, dentist, or podiatrist sha.li be liable -in any

action arising out of a refusal to render emergency
services or care if the refusal is based on the

. determination, exercising reasonable care, that the

person is pot suffering from an emergency medical
condition, or that the'health facility does not have the
appropriate facilities or qualified personnel available to
render those services.

(d) Emergency services and care shall be rendered
without first questioning the patient or any other person
as to his or her ability ta pay therefor. However, the
patient or his or her legally responsible relative or
guardian shall execute an agreement to pay therefor or
otherwise supply insurance or credit information
promptly after the services are rendered.

(e) If a‘health facility subject to the provisions of this
chapter does not maintain an emergency department, its
employees shall nevertheless exercise reasonable care to
determine whether an emergency exists and shall direct
the persons seeking emergency care to a nearby facility
which can render the needed services, and shall assist the
persons seeking emergency care in obtaining the
services, including transportation services, in every way
reasonable under the circumstances.

(f) No act or omission of any rescue team established
by any health facility licensed under this chapter, or
operated by the federal or state government, a county, or
by the Reﬁnb of the University of California, done or
omitted while attempting to resuscitate any person who

in immediate danger of loss of life shall impose any
liability upon the health facility, the officers, members of
the staff, nurses, or .a:floyees of the health facility,
including, ‘but not limited to the members of the rescue
team, or upon the federal or state government or a
county, if good faith is exercised.

(8) “Rescue team,” as used in this section, means a
special group of physicians and surgeons, nurses, and
employees of a health facility who have been trained in

iopulmonary resuscitation and have been designated
by the health facility to attempt, in cases of emergency,
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to resuscitate persons who are in immediate danger of
loss of life.

(h) This section shall not relieve a health facility of any
duty otherwise imposed by law upon the health facility
for the designation and training of members of a rescue
team or for the provision or maintenance of equipment
to be used by a rescue team.

SEC. 3. Section 1317.I is added to the Health and
Safety Code, to read:

1317.1. Unless the context otherwise requires, the
fcll:i:ing definitions shall control the construction of this

(2) “Emergency services and care™ means medical
screening, examination, and evaluation by a physician, or,
to the extent permitted by applicable law, by other
appropriate personnel under the sapervision of a
physician, to determine if an emergency medical
eondition or;zdve_- labor ;:;:m u;!d. if it does, the care,
treatment, | surgery & physician necessary to
relieve or eliminate the emergency medical condition,
within the capability of the facility.

(b) “Emergency medical condition™ means a medical
condition manifesting- itself by acute symptoms of
sufficient severity (including severe pain) such that the
absence of inmediate medical attention could reasonably
be expected to result in any of the following:

(1) Placing the patient’s health in serious jeopardy.

(3) Serious dy haseton of sy Epdm ont

(3) ous ction of any y organ or part.

(¢) “Active labor” means a labor at a time at which
either of the following would occur:

(1) There is inadequate time to effect safe transfer to
another hospital prior to delivery.

(2) A transfer may pose a threat to the health and
safety of the patient or the unborn child.

(d) “Hospital” means all hospitals with an emergency
department licensed by the state department.

(e) “State department” means the State Department

‘of Health

(f) “Medical hazard™ means a material deterioration
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in, ‘or jeopardy to, a patient’s medical condition or
expected chances for recovery.
(8) “Board™ means the Board of Medical Quality

ce..
(h) “Within the capability of the facility” means those
capabilities which the hospital is required to have as a
condition of its emergency medical services permit and
services specified on Services Inventory Form 7041 filed
by the hospital with the Office of Statewide Health
Planning and Development.

(i} “Consultation” means the rendering of an opinion,
advice, aor prescribing treatment by telephone and, when
determined to be medically necessary Jointly by the
emergency and the specialty physicians, includes review
of the patient’s medical recard, examination and
trestment of the patient in person. by a specialty
physician who is qualified to give an opinion or render
the necessary trestment in order to stabilize the patient.
_SEC. 4. Section 13172 is added to the Health and
Safety Code, to resd; .

13172 No person needing emergency services and
care may be transferred from a hospital to another
Dospital for any nonmedical reason (such as the person'’s
ﬁﬂity to pay for any emergency service or care) unless

-of the following conditions are met

(a) The person is examined and evaluated by a
physician, incloding, if Decessary, consultation, prior to
transfer

(b) The person has been provided with emergency
Services and care so that it can be determined, within
reasonable medical probability, that the transfer or delay
geused by the transfer will not create a medical hazard to

person.
{e) Aphysician at the transferring hospital has notified
and has og:.i.ned the consent to the transfer by a
: physician at the receiving hospital and confirmation by
the receiving hospital that the person meets the hospital’s
sdmissions criteria relating to appropriate _ bed,
and equipment necessary to treat the person.

(d) The transferring hospital provides for appropriate
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personnel and equipment which s reasonable and
prudent physician in the same or similar locality
exercising ordinary care would use to effect the transfer,
(e) All the person’s pertinent medical records and
copies of all the appropriate diagnostic test results which
are reasonably available are transferred with the person.
. (f) The records transferred with the person include a
“Transfer Summary” signed by the transferring

- physician which contains relevant transfer information,

The form of the "l'ran:ferSu.mmary"shall.ata
minimum, contain the person’s name, address, sex, race,

‘age; insurance status, and medical condition; the name

and address of the transferring doctor or emergency
department personnel authorizing the transfer; the time
and date the person was first presented at the
transferring hospital; the name of the physician at the
receiving hospital consenting to the transfer and the time
and date of the consent; the time and date of the transfer;
the reason for the transfer; and ‘the declaration of the
signor that the signor is assured, within reasonable

to the patient. Neither the transferring physician
nor transferring hospital shall be required to duplicate, in
the “Transfer Summary,” information contained in
medical records transferred with the person.
(8) The transfer conforms with regulations established
by the department.
(k) Nothing in this section shall apply to a transfer of
& patient for medical reasons. .
(i). Nothing in this section shall prohibit the transfer or
e of a patient when the patient or the patient's
representative requests a transfer or discharge and gives
informed consent to the transfer or discharge against
medical advice. '
SEC. 5. Section 1317.2a is added to the Health and
Safety Code, to read: '
13172a. (a) A hospital which has'a legal obligation,
whether imposed by statute or by contract, to the extent
that contractual obligation: to any third-party payor,
including, but not limited to, a health maintenance
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organization, health care service plan, nonprofit hospital
service plan, insurer, or preferred provider organization,
4 county, or an employer to provide care for a patient
under the circumstances specified in Section 13172 shall
receive that patient to the extent required by the
applicable statute or by the terms of the contract, or,
when the hospital is.unable to accept a patient for whom
it has a legal obligation to_provide care whose transfer will
Dot create a medical hazard as specified in Secton 1317.2,
it shall make appropriate arrangements for the patient’s
care.

() A.county hospital shall accept a patient whose
transfer will not create a medical hazard as specified in
Section 1317.2 and who is determyined by the county to be
eligible. to receive health care services required under
Parts. (commencing with Section 17000). of Division 9 of
the Welfare and Institutions Cbde, unless the hospital
does not have -appropriate bed capacity, medical

Whexn: & county hospital is unable to accept a patient
whose transfer will not create a medical hazard as
specified in Section 13172, it shall make appropriate
arrangements for the patient's care. The obligation to

-mn.kg appropriate’ arrangements as set forth in this

vision' does not mandate a level of service or
payment, modify the county’s obligations under Part 5
(commencing.w.ith..Section 17000) of Division 9 pf the

systems within available resources. However, the
county’s flexbility shall not diminish g county's
responsibilities under Part S (commencing with Section
17000) of Division 9 of the Welfare and Institutions Code
or the requirements contained in Chapter 2.5
(commencing with Section 1440)

(c) The receiving hospital shall provide personnel and
equipment reasonably required in the exercise of good
medical practice for the care of the transferred patient.

¢d) Any third-party payor, including, but.aoct limited
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to, a heaith maintenance organizaton, health care
service plan, nonprofit hospital service plan, insurer, or
preferred provider organization, or employer which has
a. statutory or -contractual obligation to provide or

indemnify emergency medical services en behalf of a

patient shall be liable, to the extent of the contractual
obligation to-the patient, for the reasonable charges of the
transferring hospital and the treating physicidns for the
emergency services provided pursuant to this article,
except that the patient shall be responsible for uncovered
services, or any deductible or copayment obligation.
Notwithstanding this section, the liability of a third-party
payor which has contracted with health care providers
for the provision of these emergency services shall be set
by the terms of that contract. Notwithstanding this
section, the liability of a third-party payor that is licensed
by the Insurance Commissioner or the Commissioner of
Corporations and has a contractual obligation to provide
or indemnify emergency medical services under a
contract which covers a subscriber or an enrollee shall be
determined in accordance with the terms of that contract
and shall remain under the sole jurisdiction of that
licensing agency.

(e) A hospital which has a lgal obligation to provide
care for a patient' as specified by subdivision (a) of
Section 1317.2a to the extent of its legal obligation,
imposed by statute or by contract to the extent of that
contractual obligation, which does not accept transfers of,
or make other appropriate arrangements for, medically
stable patients in violation of this article or regulations
adopted ' pursuant .thereto shall be liable for the
reasonable charges of the transferring hospital and
treating physicians for providing services and care which
should have been provided by the receiving hospital.

(f) Subdivisions (d) and (e) do not apply to county
obligations under Section 17000 of the Welfare and
Institutions Code.

(g) Nothing in this section shall be interpreted to
require a hospital to make arrangements for the care of
a patient for whom the hospital does not have a legal
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obligation to provide care.
. SEC. 6. Section 1317.3 is added to the Health and
Safety Code, to read:

1317.3. (a) As a condition of licensure, each hospita_l
shall adopt, in consultation with the medical staff, policies
and transfer protocols consistent with this article and
regulations adopted hereunder.

(b) As a condition of licensure, each hospital shall
adopt a policy prohibiting discrimination in the provision
of emergency services and care based on race, ethnicity,
religion, national origin, citizenship, age, sex, preexisting
meédical condition, physical or menta] handicap,
Insurance status, economic status, or ability to pay for
medical services, except to the extent that a circumstance
such as age, sex, preexisting medical condition, or
physical or mental handicap is medically significant to
the provision of appropriate medical care to the patient.

(¢) As a condition of licensure, each hospital shajl
require that physicians who serve on an “on-call” basis to
the hospital’s emergency room cannot refuse to respond
to a call on the basis of the patient’s race, ethnicity,
religion, national origin, citizenship, age, sex, preexisting
medical condition, physical or mental handicap,
igsurance status, economic status, or ability to pay for
medical services, except to the extent that a circumstance
such as age, sex, preexisting medical condition, or
physical or menta] handicap is medically significant to
the provision of appropriate medical care to the patient.
If a contract between a physician and hospital for the
provision of emergency room coverage presently
prevents the hospital from imposing those conditions, the
conditions Mosge included in the contract as soon as is

ally permissible. Nothing in this section shall be
:nns.trued requiring that any physician serve on an “on

unable to understand verbal or written communication,

orally and in writing, of the reasons for the transfer
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or refusal to provide emergency services and care and of
the person's right to emergency services and care prior
to transfer or discharge without regard to ability to pay.
Nothing in this subdivision requires notificatisn of the
reasons for the transfer in advance of the transfer where
4 person is unaccompanied and the hospital -has made 2
reasonable effort to-locate a representative, and because
of the person’s physical or mental condition, notification
is-not possible. All hospitals shall prominently post a sign
in their emergency rooms informing the public of their
rights. Both the posted sign and written communication
concerning the transfer or refusal to provide eniergency
services and care shall give the address of the department
as the government agency to contact'in the event the
person wishes to complain about the hospital’s conduct.

(¢) If a hospital does not timely adopt the policies and
pratocols required in this article, the hospital, in addition
to denial or revocation of any of its licenses, shall be
subject to. a fine not to exceed one thousand dollars
(31,000) each, day after expiration of 60 days’ written
notice from the itate department that the hospital’s
policies or. protocols requir by this article are
inadequate unless the delay is excused by the state
department upon a showing of good and sufficient cause
by the hospital The notice shall include a detailed
statement of the state department’s reasons for its
determination and suggested changes to the hospital’s
protocols which would be acceptable to the state
: t

¢f\. Each hospital’s policies and protocols required in
or under this article shall be submitted for approval to the
state department within 90 days of the department’s
adoption of regulations under this article, .

SEC. 7. Section 1317.4 is added to the Health and
Safety Code, to read:

1317.4. (a) All hospitals shall maintain records of
each transfer or received, including the
“Memcrandum of T " described in subdivision (f)
of Section 1317.2, for a period of three years.

(b¥ Allhospita]sma.ldngorreceivinghmfersshanﬁle
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with the state department annua] reports on forms
prescribed by the department which shall describe the
aggregate number of transfers made ~and received
according to the person’s insurance status and r2asons for
ers.

(c) The receiving hospital, and all physicians, other

i emergency room health personnel, and certified
rehospital emergency personnel at the receiving

ospital who know of apparent violations of this article or

the regulations adopted ‘hereunder shall and the
corresponding personnel at the transferring hospital and
the transferring bospital may, report .the apparent
violations to the state department on a form prescribed
by the state department within one week following its
occurrence. The state department shall promptly send a
copy of the form to the hospital administrator and
&ppropriate medical staff committee of the transferring
bospital and the local emergency medical services
agency, unless the state department concludes that the

department concludes, based upon the circumstances of
the case, that its investigation of the allegations would be
impeded by disclosure of the form. When two or more
persons required to report jointly have knowledge of an
apparent violation, a single report may be made by a
member of the team selected y mutual agreement in
accordance with hospital protocols. Any individual,
required to report by this section, who disagrees with the
Proposed joint report has a right and duty to separately
report.

A failure to report under this subdivision shall not
ccu:tsi::3 E’u;‘e a violation within the meaning of Section 1290
or. 1317.

(d) No hospital, government agency, or person shall
retaliste against, penalize, institute a civil action against,
Or recover monetary relief from, or otherwise cause any
injury to a physician or other personnel for reporting in
good faith an apparent violation of this article or the
regulations adopted hereunder to the state department,
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hospital, medical staf, or any other interested party or
government agency.
(e¢) No hospital, government agency, or person shall

retaliate against, penalizg, institute a civil acticn against,

medical probability, that the transfer or delay caused by
the transfer will create a medical hazard to the person.
(f): Any person who violates subdivision (d) or (e) of
Section 1317.4 is subject to a civil money penalty of no

-more than ten thousand dollars (810,000) per violation.

The remedy specified in this section shall be in addition
to any other remedy provided by law.

(8) The state department shall on an annual basis
publish and provide to the Legislature a statistical
summary by county on the extent of economic transfers
of emergency patients, the frequency of medically
hazardous tl'lnsfl::s, the insurance status of the patient
populations being transferred and all violations finally
determined by the state department describing the
nature of the violations, hospitals involved, and the action
taken by the state department in response. These
summaries shall not reveal the identity of individual
persons transferred.

(h) Proceedings by the state department to impose a
fine under Section 1317.3 or 1317.6, and proceedings by
the board to impose a fine under Section 1317.6, shall be

weted i X

i gecordance with the provisions of Chapies

§ homeaa:g with Seetion 11500} of Rart 1 of Divisien

3 of Title § of the Covernment Goder conducted as
ows:

(1) If a hospital desires to contest g proposed fine, the
bos