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Report Number: A-05-10-00042

Mr. Rick Worstell

Chief Executive Officer

Marquis Mobility, Inc.

4051 Whipple Avenue NW, Suite E
Canton, OH 44718

Dear Mr. Worstell:

Enclosed is the U.S. Department of Health and Human Services (HHS), Office of Inspector
General (OIG), final report entitled Review of Power Mobility Devices Supplied by Marquis
Mobility, Inc. We will forward a copy of this report to the HHS action official noted on the
following page for review and any action deemed necessary.

The HHS action official will make final determination as to actions taken on all matters reported.
We request that you respond to this official within 30 days from the date of this letter. Your
response should present any comments or additional information that you believe may have a
bearing on the final determination.

Section 8L of the Inspector General Act, 5 U.S.C. App., requires that OIG post its publicly
available reports on the OIG Web site. Accordingly, this report will be posted at
http://oig.hhs.gov.

If you have any questions or comments about this report, please do not hesitate to call me, or
contact Lynn Barker, Audit Manager, at (317) 226-7833, extension 21, or through email at
Lynn.Barker@oig.hhs.gov. Please refer to report number A-05-10-00042 in all correspondence.

Sincerely,

/Sheri L. Fulcher/
Regional Inspector General
for Audit Services

Enclosure
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Consortium Administrator
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Centers for Medicare & Medicaid Services

601 East 12" Street, Room 355

Kansas City, Missouri 64106

ROkcmORA@cms.hhs.gov
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The mission of the Office of Inspector General (OIG), as mandated by Public Law 95-452, as amended, is
to protect the integrity of the Department of Health and Human Services (HHS) programs, as well as the
health and welfare of beneficiaries served by those programs. This statutory mission is carried out
through a nationwide network of audits, investigations, and inspections conducted by the following
operating components:

Office of Audit Services

The Office of Audit Services (OAS) provides auditing services for HHS, either by conducting audits with
its own audit resources or by overseeing audit work done by others. Audits examine the performance of
HHS programs and/or its grantees and contractors in carrying out their respective responsibilities and are
intended to provide independent assessments of HHS programs and operations. These assessments help
reduce waste, abuse, and mismanagement and promote economy and efficiency throughout HHS.

Office of Evaluation and Inspections

The Office of Evaluation and Inspections (OEI) conducts national evaluations to provide HHS, Congress,
and the public with timely, useful, and reliable information on significant issues. These evaluations focus
on preventing fraud, waste, or abuse and promoting economy, efficiency, and effectiveness of
departmental programs. To promote impact, OEI reports also present practical recommendations for
improving program operations.

Office of Investigations

The Office of Investigations (OI) conducts criminal, civil, and administrative investigations of fraud and
misconduct related to HHS programs, operations, and beneficiaries. With investigators working in all 50
States and the District of Columbia, Ol utilizes its resources by actively coordinating with the Department
of Justice and other Federal, State, and local law enforcement authorities. The investigative efforts of Ol
often lead to criminal convictions, administrative sanctions, and/or civil monetary penalties.

Office of Counsel to the Inspector General

The Office of Counsel to the Inspector General (OCIG) provides general legal services to OIG, rendering
advice and opinions on HHS programs and operations and providing all legal support for OIG’s internal
operations. OCIG represents OIG in all civil and administrative fraud and abuse cases involving HHS
programs, including False Claims Act, program exclusion, and civil monetary penalty cases. In
connection with these cases, OCIG also negotiates and monitors corporate integrity agreements. OCIG
renders advisory opinions, issues compliance program guidance, publishes fraud alerts, and provides
other guidance to the health care industry concerning the anti-kickback statute and other OIG enforcement
authorities.
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Notices

THIS REPORT IS AVAILABLE TO THE PUBLIC
at http://oig.hhs.gov

Section 8L of the Inspector General Act, 5 U.S.C. App., requires
that OIG post its publicly available reports on the OIG Web site.

OFFICE OF AUDIT SERVICES FINDINGS AND OPINIONS

The designation of financial or management practices as
guestionable, a recommendation for the disallowance of costs
incurred or claimed, and any other conclusions and
recommendations in this report represent the findings and
opinions of OAS. Authorized officials of the HHS operating
divisions will make final determination on these matters.
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EXECUTIVE SUMMARY
BACKGROUND

Pursuant to Title XV 111 of the Social Security Act (the Act), the Medicare program provides
health insurance coverage to people aged 65 and over and those who are disabled or have
permanent kidney disease. The Centers for Medicare & Medicaid Services (CMS) administers
the Medicare program.

Pursuant to sections 1832(a)(1) and 1861(n) of the Act, Medicare Part B provides for the
coverage of durable medical equipment, prosthetics, orthotics, and supplies (DMEPOS). CMS
contracts with four durable medical equipment Medicare administrative contractors (DME
MAC) to process and pay Part B claims for DMEPOS. Pursuant to section 1862(a)(1)(A) of the
Act, no payment may be made under Part B for any expenses incurred for items that are not
reasonable and necessary for the diagnosis or treatment of illness or injury or to improve the
functioning of a malformed body member.

Medicare Part B provides for the coverage of power mobility devices (PMD), such as power
wheelchairs and power-operated vehicles (which are commonly referred to as scooters).

Pursuant to 42 CFR § 410.38(c)(2), the physician or treating practitioner must (1) conduct a face-
to-face examination of the beneficiary for the purpose of evaluating and treating the beneficiary
for his or her medical condition and determining the medical necessity for the PMD as part of an
appropriate overall treatment plan, (2) write a prescription (written order) that is provided to the
beneficiary or the supplier and is received by the supplier within 45 days after the face-to-face
examination, and (3) provide documentation to support the medical necessity of the PMD
(including pertinent parts of the beneficiary’s medical record) to the supplier within 45 days of
the face-to-face examination.

Pursuant to 42 CFR § 410.38(c)(1), which refers to section 1861(r)(1) of the Act, a physician is a
doctor of medicine who is legally authorized to practice medicine and surgery by the State in
which he or she performs such function or action. Section 410.38(c)(2)(iii) states that supporting
documentation for a PMD includes pertinent parts of the beneficiary’s medical record, e.g.,
history, physical examination, diagnostic tests, summary of findings, diagnoses, treatment plans,
and/or other information as may be appropriate, that supports the medical necessity of the PMD.
The Medicare Program Integrity Manual (the Manual) states that the supplier should obtain as
much documentation from the patient’s medical record as the supplier determines is needed to
ensure that the coverage criterion for an item has been met.

Marquis Mobility, Inc. (Marquis Mobility) is a durable medical equipment supplier in Canton,
Ohio. From June 6, 2006, through June 30, 2009, Medicare paid Marquis Mobility $3,910,392
for 1,140 PMDs supplied during that period.

OBJECTIVE

Our objective was to determine whether Marquis Mobility claimed Federal reimbursement for
PMDs in accordance with Medicare requirements.



SUMMARY OF FINDINGS

Marquis Mobility did not always claim Federal reimbursement for PMDs in accordance with
Medicare requirements. From June 6, 2006, through June 30, 2009, we estimated that Marquis
Mobility received Federal reimbursement for PMD claims totaling $680,024 that were not in
accordance with Federal requirements.

Of the 200 randomly sampled claims, 157 claims met Medicare requirements, but 43 claims did
not. Specifically, Marquis Mobility did not provide:

e adequate documentation to support the medical necessity of PMDs for 26 claims,
e all required documentation for 9 claims, and
e properly completed physician orders for 8 claims.

Marquis Mobility did not adequately develop and implement internal controls to ensure that it
correctly obtained Medicare reimbursement. These controls did not ensure that PMDs provided
to beneficiaries were medically necessary and that physician orders were in accordance with
Medicare requirements.

RECOMMENDATIONS
We recommend that Marquis Mobility:
e refund to the Federal Government $680,024 in unallowable payments for PMDs and

e enhance controls to ensure that claims for PMDs are in accordance with Medicare
requirements.

AUDITEE COMMENTS AND OFFICE OF INSPECTOR GENERAL RESPONSE

In written comments on our draft report, Marquis Mobility disagreed with our findings but did
not address our recommendations. Marquis Mobility stated that recovery of overpayments for
the claims in question is barred by Medicare recovery and reopening rules and are not subject to
recoupment. Marquis Mobility also made comments disputing the lack of medical necessity and
documentation related to specific claims in our sample. Marquis Mobility’s comments are
included in Appendix C. We redacted personally identifiable information in the comments.

After reviewing Marquis Mobility’s comments, we maintain that our findings and
recommendations are valid, including that the overpayments should be recovered to the extent
allowable under law.
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INTRODUCTION
BACKGROUND
Medicare Program

Pursuant to Title XV 111 of the Social Security Act (the Act), the Medicare program provides
health insurance coverage to people aged 65 and over and those who are disabled or have
permanent kidney disease. The Centers for Medicare & Medicaid Services (CMS) administers
the Medicare program.

Pursuant to sections 1832(a)(1) and 1861(n) of the Act, Medicare Part B provides for the coverage
of durable medical equipment, prosthetics, orthotics, and supplies (DMEPQOS). CMS contracts
with four durable medical equipment Medicare administrative contractors (DME MAC)* to
process and pay Medicare Part B claims for DMEPOS. Pursuant to section 1862(a)(1)(A) of the
Act, no payment may be made under Part B for any expenses incurred for items that are not
reasonable and necessary for the diagnosis or treatment of illness or injury or to improve the
functioning of a malformed body member.

Federal Requirements

Medicare Part B provides for the coverage of power mobility devices (PMD), such as power
wheelchairs and power-operated vehicles (which are commonly referred to as scooters).

Pursuant to 42 CFR § 410.38(c)(2), the physician or treating practitioner must (1) conduct a face-
to-face examination of the beneficiary for the purpose of evaluating and treating the beneficiary
for his or her medical condition and determining the medical necessity for the PMD as part of an
appropriate overall treatment plan, (2) write a prescription (written order) that is provided to the
beneficiary or the supplier and is received by the supplier within 45 days after the face-to-face
examination, and (3) provide documentation to support medical necessity of the PMD (including
pertinent parts of the beneficiary’s medical record) to the supplier within 45 days of the face-to-
face examination.?

Medicare contractors develop Local Coverage Determinations (LCD) for some covered
DMEPOS, including PMDs. LCDs specify under what clinical circumstances the DMEPOS

! Section 911 of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003, P.L. No. 108-173
(Dec. 8, 2003), required CMS to transfer the functions of fiscal intermediaries and carriers to Medicare
administrative contractors (MAC) between October 2005 and October 2011. Most, but not all, of the MACs are
fully operational; for jurisdictions where the MACSs are not fully operational, the fiscal intermediaries and carriers
continue to process claims. For purposes of this report, the term “Medicare contractor” means the fiscal
intermediary, carrier, or MAC, whichever is applicable.

2 Pursuant to 42 CFR § 410.38(c)(3), beneficiaries discharged from a hospital do not need to receive a separate face-
to-face examination as long as the physician or treating practitioner who performed the face-to-face examination of
the beneficiary in the hospital issues a PMD prescription and supporting documentation that is received by the
supplier within 45 days after the date of discharge. Accessories for PMDs may be ordered by the physician or
treating practitioner without conducting a face-to-face examination of the beneficiary.



item is considered reasonable and necessary. For a PMD to be covered, the LCDs® state that
basic coverage criteria must be met. Specifically, documentation must demonstrate that the
patient has (1) a mobility limitation that significantly impairs the ability to participate in one or
more mobility-related activities of daily living (MRADL), (2) a mobility limitation that cannot
be sufficiently and safely resolved by the use of an appropriately fitted cane or walker, and

(3) insufficient upper extremity function to self-propel an optimally configured manual
wheelchair in the home to perform MRADL during a typical day.

Marquis Mobility, Inc.

Marquis Mobility, Inc. (Marquis Mobility) is a durable medical equipment supplier in Canton,
Ohio, that sells and services PMDs. Marquis Mobility has sales representatives in approximately
eight States, including Illinois, Indiana, lowa, Kentucky, Michigan, Ohio, Pennsylvania, and
West Virginia.

National Government Services, Inc.

National Government Services, Inc. (NGS) has been the Medicare administrative contractor for
Jurisdiction B since July 1, 2006. NGS’s main office is in Indianapolis, Indiana, and it processes
claims from durable medical equipment suppliers in Illinois, Indiana, Kentucky, Michigan,
Minnesota, Ohio, and Wisconsin.

OBJECTIVE, SCOPE, AND METHODOLOGY
Objective

Our objective was to determine whether Marquis Mobility claimed Federal reimbursement for
PMDs in accordance with Medicare requirements.

Scope

From June 6, 2006, through June 30, 2009, Medicare paid Marquis Mobility $3,910,392 for
1,140 PMDs supplied during that period. Our review covered the associated claims.

We did not review the overall internal control structure of Marquis Mobility. Rather, we limited
our review of internal controls to those controls that were significant to the objective of our
audit.

We performed fieldwork from March 2010 through March 2011 at Marquis Mobility as well as at
prescribing physicians’ offices in 11 States (lowa, Illinois, Indiana, Kentucky, Michigan, New
Jersey, Ohio, Pennsylvania, South Carolina, Tennessee, and West Virginia) and the beneficiaries’
residences in 10 States (Colorado, lowa, Illinois, Kentucky, Michigan, North Carolina, New
Jersey, Ohio, Pennsylvania, and South Carolina).

® Medicare’s four DME MACs have adopted the same LCD for PMDs. The relevant LCD policy statement numbers
are L21271, L27239, L23613, and L23598.



Methodology

To accomplish our objective, we:

reviewed applicable Federal laws, regulations, and guidance;

used CMS’s National Claims History data to identify the 1,140 claims for which Marquis
Mobility received Medicare payments from June 6, 2006, through June 30, 2009, for
PMDs supplied during that period;

selected a stratified random sample of 200 PMD claims totaling $684,661: 100 from the
678 claims associated with beneficiaries who resided in Ohio and 100 from the 462
claims associated with beneficiaries who resided outside Ohio (Appendix A);

reviewed Marquis Mobility’s policies and procedures and interviewed officials to obtain
an understanding of the company’s Medicare billing processes for PMDs;

interviewed prescribing physicians and beneficiaries to obtain an understanding of the
prescription process and obtained medical records from the physicians’ offices associated
with 196 of the 200 sampled claims;

requested that NGS perform a medical review of documentation supporting PMDs
provided to beneficiaries associated with 119° of the 200 sampled claims to determine
whether medical necessity and coverage requirements were met;

reviewed supporting documentation obtained from Marquis Mobility, the prescribing
physicians, and beneficiaries to determine whether the 200 sampled claims met Federal
regulations for Medicare reimbursement of the PMDs; and

based on the results of our stratified sample, estimated the value of unallowable payments
that Medicare made for PMDs from June 6, 2006, through June 30, 2009 (Appendix B).

We conducted this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions
based on our audit objective. We believe that the evidence obtained provides a reasonable basis
for our findings and conclusions based on our audit objective.

* For four sample items, the prescribing physician offices were permanently closed. The audit team was not able to
locate the prescribing physicians or the beneficiaries’ medical records.

® The 119 claims included 93 claims for beneficiaries who died during our audit period and 26 claims for medical
necessity. We determined that the remaining 81 sampled claims did not require medical review.



FINDINGS AND RECOMMENDATIONS

Marquis Mobility did not always claim Federal reimbursement for PMDs in accordance with
Medicare requirements. Of the 200 sampled claims, 157 claims met Medicare requirements, but
43° claims did not. Specifically, Marquis Mobility did not provide:

e adequate documentation to support the medical necessity of PMDs for 26 claims,
e all required documentation for 9 claims, and
e properly completed physician orders for 8 claims.

From June 6, 2006, through June 30, 2009, we estimated that Medicare reimbursed Marquis
Mobility for PMD claims totaling $680,024 that did not meet Federal requirements.

These errors occurred because Marquis Mobility did not have adequate controls to ensure that it
claimed Federal reimbursement for PMDs in accordance with Medicare requirements.

INADEQUATE DOCUMENTATION SUPPORTING MEDICAL NECESSITY

Pursuant to 42 CFR § 410.38(c)(2)(iii), Medicare Part B pays for a PMD if the physician or
treating practitioner provides supporting documentation, including pertinent parts of the
beneficiary’s medical record (e.g., history, physical examination, diagnostic tests, summary of
findings, diagnoses, treatment plans, and/or other information as may be appropriate) that
supports the medical necessity of the PMD, which is received by the supplier within 45 days
after the face-to-face examination.

The Medicare Program Integrity Manual, Pub. No. 100-08, (the Manual), chapter 5, section 5.8,
states that the supplier should obtain as much documentation from the patient’s medical record as
the supplier determines is needed to ensure that the coverage criterion for an item has been met.’
Of the 119 claims reviewed for medical necessity, 26 claims were medically unnecessary
because supporting documentation did not meet the basic coverage criteria for medical necessity.
For example, several claims did not include documentation that supported an initial or face-to-
face exam with the physician. In addition, other claims lacked supporting documentation of
medical records, including physical therapist evaluations and progress notes to support medical
necessity. Also, Marquis Mobility submitted documentation stating that the beneficiary could
perform MRADLSs, which meant that the PMD was medically unnecessary. For the 26 claims,
Marquis Mobility received $96,317 in unallowable Medicare payments.

® In addition to the 26 medical necessity claims, NGS reviewed 13 of the 17 claims during its medical review. NGS
and its medical director identified the remaining 4 claims based on their determination that these claims had similar
problems to the 13 claims in the medical review.

" Prior to Transmittal #138, which took effect on October 1, 20086, this requirement was found in section 5.2.1 of the
manual.



MISSING DOCUMENTATION

Pursuant to the relevant LCDs,? effective November 15, 2006, once the supplier has determined
the specific PMD that is appropriate for the patient based on the physician’s order, the supplier
must prepare a separate written document (termed a detailed product description) that lists the
wheelchair base and all options and accessories that will be separately billed.

For nine sampled claims totaling $28,806, Marquis Mobility did not submit a separate detailed
product description as required by guidance.

IMPROPERLY COMPLETED PHYSICIAN ORDERS

Pursuant to 42 CFR § 410.38(c)(1), to be valid, a written order must be completed by the
physician or treating practitioner who performed the face-to-face examination and include the
beneficiary’s name, the date of the face-to-face examination, the diagnoses and conditions that
the PMD is expected to modify, a description of the item, the length of need, the physician or
treating practitioner’s signature, and the date the prescription was written. In addition, 42 CFR
8§ 410.38(c)(4), states that the supplier must receive the order within 45 days after completion of
the face-to-face examination.

Chapter 5, section 5.2.4, of the Manual states a new physician order is required when there is a
change in the order.’

Medicare reimbursed Marquis Mobility $31,894 for eight claims that did not meet Medicare
requirements because the physician orders were not correctly completed. Specifically:

e For four sampled claims totaling $18,139, the physicians did not complete a new order. *°

e For three sampled claims totaling $10,536, the physicians did not include the date that the
face-to-face evaluations were completed.

e For one sample totaling $3,219, the physician signed and dated the order before
completing the face-to-face evaluation.

& The LCD policy statement numbers are L21271, 27239, L23613, and L23598. We only questioned samples with
dates of service after Nov. 15, 2006, for which both the physician’s order and the detailed product description
appeared on a single form.

® Prior to Transmittal #138, which took effect on October 1, 20086, this requirement was found in Section 5.1.1.3 of
the manual.

19 According to the MAC medical directors, MACs generally allow suppliers to follow section 5.3.1 of the Manual if
a change has been made to the written physician order, even though the provision applies specifically to a Certificate
of Medical Necessity (CMN). The provision states that if a change is made to any section of a CMN after the
physician has signed the CMN, the physician must line through the error, initial and date the correction (or the
supplier may choose to have the physician complete a new CMN). We note that in the four sampled claims, the
physicians did not initial and date changes to the order.



ESTIMATE OF UNALLOWABLE PAYMENTS

Of the 200 PMD claims sampled, 43 claims totaling $157,017 were not in compliance with
Medicare requirements. Based on our sample results, we estimated that Marquis Mobility
received Federal reimbursement for PMD claims totaling $680,024 that were not in accordance
with Federal requirements. The details of our sample results and estimates are shown in
Appendix B.

INTERNAL CONTROLS NOT IMPLEMENTED

Marquis Mobility’s internal controls were not adequate to ensure that it correctly obtained
Medicare reimbursement. These controls did not ensure that PMDs provided to beneficiaries
were medically necessary and that physician orders were in accordance with Medicare
requirements.

RECOMMENDATIONS
We recommend that Marquis Mobility:
o refund to the Federal Government $680,024 in unallowable payments for PMDs and

e enhance controls to ensure that claims for PMDs are in accordance with Medicare
requirements.

AUDITEE COMMENTS AND OFFICE OF INSPECTOR GENERAL RESPONSE

In written comments on our draft report, Marquis Mobility disagreed with our findings but did
not address our recommendations. Marquis Mobility stated that recovery of overpayments for
the claims in question is barred by Medicare recovery and reopening rules and are not subject to
recoupment. Marquis Mobility also made comments disputing the lack of medical necessity and
documentation related to specific claims in our sample. Marquis Mobility’s comments are
included in Appendix C. We redacted personally identifiable information in the comments.

After reviewing Marquis Mobility’s comments, we maintain that our findings and
recommendations are valid, including that the overpayments should be recovered to the extent
allowable under law.
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APPENDIX A: SAMPLING METHODOLOGY
POPULATION

The population consisted of Medicare payments to Marquis Mobility, Inc. (Marquis Mobility),
from June 6, 2006, through June 30, 2009, for power mobility devices (PMD) supplied to
Medicare beneficiaries during that period. Each record represents an individual PMD supplied to
a Medicare beneficiary for which Marquis Mobility received Medicare reimbursement.

SAMPLING FRAME

The advanced audit techniques staff provided a database of all Marquis Mobility PMD claims
that were supplied to Medicare beneficiaries from June 6, 2006, through June 30, 2009. The
frame was limited to PMD claims that had a reimbursement amount greater than zero. The
frame did not contain PMD accessory or rental claims.

The sampling frame was an MS Access file containing 1,140 PMD claims with total Medicare
reimbursement of $3,910,392. We sequentially numbered the records in the database from 1 to
1,140. We then separated the sampling frame into two strata and sequentially numbered again.
Stratum 1 consisted of 678 PMD claims totaling $2,308,865 for which the Medicare beneficiary
resided in Ohio. Stratum 2 consisted of 462 PMD claims totaling $1,601,527 for which the
Medicare beneficiary resided outside Ohio.

SAMPLE UNIT

The sample unit was a claim for a PMD supplied to a Medicare beneficiary for which Marquis
Mobility received Medicare reimbursement.

SAMPLE DESIGN

We used a stratified random sample.

SAMPLE SIZE

We selected 100 Medicare PMD claims from each stratum for a total of 200 claims.
SOURCE OF RANDOM NUMBERS

We used the Office of Inspector General, Office of Audit Services (OAS), statistical software to
generate the random numbers for each stratum.

METHOD OF SELECTING SAMPLE ITEMS

We sequentially numbered the sample units in each stratum. After generating 100 random
numbers for each stratum, we selected the corresponding frame items.
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ESTIMATION METHODOLOGY

We used the OAS statistical software to estimate the total amount of unallowable PMD claims.



APPENDIX B: SAMPLE RESULTS AND ESTIMATES

Sample Results

Number of Value of PMD
PMD Claims | Claims Not in
Not in Accordance
Accordance With
Frame | Value of Sample | Value of | With Medicare Medicare

Stratum Size Frame Size Sample Requirements | Requirements
1 678 | $2,308,865 100 | $341,715 17 $64,408
2 462 1,601,527 100 342,946 26 92,609
Total [ 1,140 | $3,910,392 200 | $684,661 43 $157,017

Estimates of Medicare Claims Not
in Accordance With Medicare Requirements

(Limits Calculated for a 90-percent Confidence Interval)

Total Unallowable

Overall Federal Share
Point estimate $864,541
Lower limit 680,024
Upper limit 1,049,059




APPENDIX C: AUDITEE COMMENTS
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November 30, 2011

By Regular and Electronic Mail

Sheri L. Fulcher

Regional Inspector General for Audit Services
S, Department of Meslth and Human Services
Office of Audit Services, Region ¥V

233 North Michigan Avenue

Suite 1360

Chicago, linois 80601

Re: Response to U.S. Department of Health and Human Services, Office of Inspector
General, Draft Audit Report No. A-05-10-00042

Dear Ms. Fulcher:

On behaif of Marquis Mobility, inc., SNR Denton US LLP respectfully submits this letter and
attachments in response io the draft audit report prepared by the U.S. Department of Health and Human
Services (“HHS"), Office of Inspector General ("HHS-0IG") entitled, "Review of Power Mobility Devices
Supplied By Marquis Mobility, inc " OIG Draft Audit Report No. A-05-10-00042 {the "Draft Report’).

L Draft Report

On October 13, 2011, Marguis Mobility, Inc. ("Marquis”} received the Draft Report with
instructions to submit written comments, if any, to HHS-OIG within 30 days. At Marquis’ request, HHS-
OIG agreed to extend the response deadiine to Wednesday, November 30, 2011,

The Draft Report stated that of the 200 randomly selected Marquis claims for power mobility
devices ("PMDs”) that were audited by HHS-OIG, 157 met Medicare requirements. Draft Reportat 4.
Conversely, the Draft Report found that 43 claims did not satisfy Medicare requirements. Draft Report at
4. Alist of the 43 disputed claims is attached at TAB A. Specifically, the Draft Report determined that:

« Eight PMD claims were not supported by properly completed physician orders;

o Hine PMD claims were not supported by adequate documentation; and

e Twenty-six claims were not medically necessary, at least not based on the existing
medical record.

The chartat TAB A is color coded to reflect HHS-OIG's determinations.
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Sheri L. chher
November 30, 2011
Page 2

According to the Draft Report, in the period between June 8, 2006 and June 30, 2009, Medicare
Part B reimbursed Marquis @ total of $3,910,392 for PMDs. Draft Report at 4. Extrapolating from the
forty-three claims found to fall short of Medicare requirements and applying the results to the total dollar
volume, HHS-OIG recommends that Marquis refund a total amount of $680,024 in estimated unallowable
payments to the federal government. HHS-0IG also recommends that Marguis take steps further {o
boister its internal controls to ensure more accurate or complete claim submission.

L. Marguis’ Response
A, The Claims at lssue are Time Barred
1. The Law

Under the Medicare Program, contractors are permitted to determine and recoup overpayments.
However, such determination and recoupment is subject to certain, firm limits on the ability to recoveg
alleged overpayments, such as when the recovery would be against equity and good conscience.! As
noted by the Secretary of HHS (the “Secretary”), Section 1870 of the Social Security Act, 42 U.S.C.

§ 1395ggq “provides a framework within which liability for Medicare overpayments is determined and
recoupment of overpayments is pursued. This framework prescribes & certain fiow of events (Le.,
decision-making process) that must be followed when pursuing the recoupment of Medicare
overpayments.”

The Medicare Program claim adjudication and decision-making process commences with an
“imitial determination” that establishes whether the charges are reasonable and whether payment should
be made.” Stated differently, the decision of a contractor to make payment to a supplier (e.q., a supplier
of PMDs) constitutes the “initial determination” that stands until revised by the contractor. The initial
determination is binding upon all parties to the claim unless a party (whether the provider or
contractor/adjudicator) reopens and revises the initial determination.® With respect to the 43 claims at
issue here, the contractor or a DME Medicare Administrative Contractor ("MAC”) initially determined that
payment was authorized. Those initial determinations must stand unless revised by the contractors in
compliance with legally mandated time-frames and procedures, as discussed below. To change or alter
the initial determination the Medicare contractor must, by law, “reopen” the claim and initial payment
determination. The contractor's revision o the original or initial determination constitutes a reopeni ng.*

Absent application of the Medicare "without fault” provisions, Medicare may reopen a claim and
subsequently recoup a properly-determined overpayment “for any reason” within the first 12 months after
initial paymem This protects the Medicare program from inadvertent errors made by its contractors.

See 42 U.S.C § 1395gg; 42 C.F.R. § 405.358.

63 Fed. Reg. 14.506 (Mar. 25, 1998} (emphasis added).

See 42 CF.R. §405.803; 42 CF.R. § 405,920

See 42 C.F.R. § 405.810 - 405.812; 42 C.F.R. § 405.841; see also 42 C.F.R. § 405.928.
42.C.F.R. § 405.980(a)(1}.

See 42 C.F.R. § 405.841(a); 42 C.F.R. § 405.980(b}(1); see also Medicare Claims Processing
Manual (CMS Pub. 100-04) Ch. 29, § 90.3.
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This 12-month timeframe does not apply here, however, because all initial payment detefmvnatxon dates,
the last of which was in 2008, are well over one year at this point in time.

Claims that are more than one year old, but less than four years old, may be reopened only if the
contracior establishes "good cause. *? Finally, if more than four years have passed from the initial
payment determination, the initial payment determination may be reopened by the contractor if and only if
there is “reliable evidence . . . that the initial determination was procured by fraud or similar fault. “8

The law is clear that providers and suppliers are deemed to be “without faull” if the overpayment
is discovered and the initial determination is re-opened subsequent to the third calendar year after the
year of initial payment. ® In essence, this creates a rebuttable presumption of no-fault on the part of the
provider or supplier after the passage of three calendar years after the cafem’ﬁar year of initial
determination and payment, creating a three-year statute of fimitations.” The Medicare Financial
Management Manual (CMS-Pub. 100-06), Chapter 3, Section 80.1, explains that in calculating the three
year period:

Only the year of payment and the year it was found to be an
overpavment enters into the determination . . .. The day and the month
are irrelevant. With respect to payments made in 2000, the third
calendar year is 2003. For payments made in 2001, the third calendar
year thereafter is 2004, efc. Thus, the rules apply to payments made in
2000 and discoverad overpayments made after 2003, to payments made
in 2001 and discovered to be overpayments after 2004, elc,

Finally, and as set forth above, a provider or supplier may be required to refund overpayments
with respect to claims that are re-opened in the three calendar years following the year of initial
determination, provided the contractor can establish good cause.!" Good cause does not exist if a
provider or supplier complied with all pertinent regulations, made full disclosure of all material facts, and
on the basis of the information available, had a reasonable basis for assuming that the payment was
correct.™ Good cause or fault by the provider or supplier, in turn, can be established where:

= The provider or supplier made an incorrect statement, which it knew or should have
known was incorrect;

7 See 42 CF.R. § 405.841(b}; 42 C.F.R. § 405.980(b)(2), see also Medicare Claims Processing
Manual (CMS Pub. 100-04) Ch. 29, §80.3.

®  See 42 CFR. §405841(c); 42 C.F.R. § 405.980(b)(3); see also Medicare Claims Processing
Manual (CMS Pub. 100-04) Ch. 29, § 80.3.

¥ See42U.S.C§ 1395gg;(b); 42 C.F.R. § 405.841(c}); 42 C.F.R. § 405.980(b)(3}; see also Medicare
Claims Processing Manual (CMS Pub. 100-04) Ch. 29, § 80.3.

® 4t Sinai Hospital of Greater Miami, Inc. v. Weinberger, 517 F.2d 329, 342 (5th Cir. 1975).

"' See 42 C.F.R §405841(b); 42 C.F.R. § 405.980(b)(2); see also Medicare Claims Processing
Manual (CMS Pub. 100-04) Ch. 29, § 80.3.

¥ See Medicare Financial Management Manual (CMS-Pub. 100-08) Ch. 3, § 90.
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e The provider or supplier failed to furnish information which it knew or should have known
was material; or

e The provider or supplier accepted a payment, which it knew or should have known was
incorrect.”

2. 33 of the 43 Claims Are Barred By the Applicable Three Year Statute of
Limitations

As reflected in TAB A, 24 of the 43 claims at issue involve PMDs that were furnished to the
patient and were adjudicated in 2008; an additional nine invoive PMDs that were furnished to the patient
and were adjudicated in 2007. Thus, 33 of the 43 claims at issue are presumed to be "without fault” and
hence are not subject to recoupment, as a matter of law, unless the Medicare contractor can establish
fraud or simitar fault. There is no evidence whatsoever of fraud or similar fault in this case. The Drait
Report is entirely silent in that regard and, in addition, the HHS-0IG auditors who were involved in the
audit never raised fraud or similar fault in any of their muitiple communications with Marquis. To the
contrary, the auditors informed Marquis that they were generally pleased with Marquis’ files and
submissions and did not find any indicia of fraud or similar fraud.

3. The Remaining 10 Claims Also Are Time Barred Because There Is No
Evidence of Good Cause or Supplier Fault

Although the remaining 10 claims (out of the 43 disputed claims) are cumently within the three
year statute of limitations, they are subject to recovery if and only if the contractor establishes good
cause - in other words, that the supplier was at fault with respect to those ten claims. As setforth in
subsequent sections of this Response, the government has not met (and will not be able to meet) its
burden in this regard.

B. Physiclan Orders

The Draft Report identifies eight claims that did not meet Medicare reimbursement requirements
because physician orders were not correctly mmpiei&&“ Specifically, HHS-0IG contends that four
claims required a new physician order, three claims did not include the date of the face to face evaluation
of the patient, and one claim had a physician order that was signed and dated prior to the face to face
evaluation.

1. New Orders

As set forth above, HHS-0IG concluded that with respect to four of the sampled claims, the
ordering physicians had to, but did not, complete and sign a new order or initial and date his or her

cortectons. The four ciaims 2t ssue are for RN IS SRS --- SN

I sect1aBA

2

* 20 C.F.R. 404.507. See also 42 C.F.R. § 405.986 {good cause may be established when there is
new and material evidence that was not originally available or known or that shows on its face that an
obvious. error was made).

“ See TABA.
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As an initial matter, all four of these claims are from 2006 and, as such, are time barred. Over
and above that, Marquis respectiully submits that HHS-OIG's conclusions with respect to patients

B B oo o= wiong. Marquis® rationale s set forth below.
I

The Centers for Medicare & Medicaid Services ("CMS") uses various manuals to inform providers
and suppliers regarding the type of documentation necessary to seek and obtain Medicare
reimbursement. The applicable manual here is the Medicare DME MAC Supplier Manual.

The Supplier Manual's policy on physician orders provides that a supplier is required fo obtain a
new physician order when there has been "a change to the order for the accessory, supply, drug, etc,”"? ,
In the claims for[E 2nd [ the physician had ordered the PMD, and made no change to the
product ordered. Rather, the physician corrected a misprint to the diagnosis that he orshe had listed on
the prescription. This correction did not affect the type of product or services provided to the beneficiary.
Nor did it change any instruction to the supplier. A correction to the fisted alpha-numeric diagnosis code,
especially when the diagnosis is correctly written in narrative form, cannot reasonably be said to
constitute a change to the accessory, supply, drug, etc. In the absence of a change in the accessory,
supply or drug ordered by the physician, the physicians were not required to complete new orders.

The Draft Report further indicates that if the physicians wanted to avoid completing a new order,
they were required to initial and date their corrections on the existing order. HMHS-0IG i1s unable to cite (o
any applicable authority that suggests that Marquis should have know this to be the case. Rather, the
HHS-OIG argument is one that borrows from the rules applicable to changing a Certificate of Medical
Need ("CMN"). CMNs, however, are different from physician orders and there is no evidence whatsoever
that Marquis knew or should have known that the “initial and date” requirements for CMNs necessarily
applied to physician orders.

CMS demonstrated its ability to inform suppliers about making corrections to CMNs, and gave
instruction on how to do so in the CMN policy. 1f CMS intends for suppliers fo have physicians initial and
date corrections to the detailed written order, CMS must educate and inform suppliers of this requirement
in a similar manner as CMS did for the CMN policy. Neither CMS, nor the individual jurisdictions, have
either instructed suppliers to use the CMN policy for correcting physician orders, or have given separate
guidance for correcting mistakes on physician orders. While the draft report says that MAC medical
directors “generally allow” suppliers to use the CMN policy, it does not cite to or reference where suppliers
were informed of the medical directors’ position. Simply put, 2 supplier cannot be held to a standard
when CMS has failed to notify the supplier about the existence of the standard. Because CMS has not
notified suppliers of the need to initialidate corrections on a physician order, Marquis is "without fault” as
t{o these two claims. :

Patient (SN o her power wheelchair delivered on June 9, 2006, Atthat time,
suppliers were permitted to use template order forms and to complete the detailed information on the
products being ordered. Specifically, suppliers were permitted to complete averything on the order form

% jurisdiction B DME MAC Supplier Manual, Ch. 8 Documentation at 3.

Office of Inspector General Note ~ The deleted text has been
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except for the diagnosis, physician signature and date. Thus, in that timeframe, Marquis submitted
physician crders to ordering physicians with the HCPC, quantity and description of product pre-populated
on the form. The relevant physician would review the pre-populated information, list the diagnosis, insert
the date of exam and sign and date the order.

When Marquis created the template order form (using its bitling software) for [T it
made a mistake with respect to the printed description of the items. Marquis identified and corrected
thesa rmistakes by hand and then forwarded the pre-populated order 1o the physician for review,
completion and signature. Thus, the physician did change or correct the physician order. Rather, the
order that was reviewed and then signed by the physician had the handwritten notations on it In other
words, the physician reviewed the order as marked up and, thereafter signed and dated it.

The Supplier Manual does not prohibit the supplier from using handwriling to complete the
equipment description on the detailed written order. Nor does the Supplier Manual require additional
documersiation i the supplier makes a correction to the order before i is signed by the physician. As sel
forth above, a new physician order is required only when there is a change o what the physician
originally ordered, resulting in a change in the accessory, supply, drug, efc. Moreover, there is no
applicable authority that states that a physician must sign and date the handwritten changes made in
advance by the supplier, especially when he or she reviews the order with the handwritten changes and
then, and only then, signs and dates it. Thus, Marguis is without fault as to this claim as well

-

KMara rot contest HHE-0IG s findings with respect to the claim for patient]
Thatsad, andasn éie:eié above, this claim is time barred.

ff
&
&
{‘7
£y
&

2. Dates of Face-to-Face Evaluations

The Draft Report states that three sampled claims—{ -' .
did not include the date of the face-lo-face svaluation for the pmwer whee chs

According o the applicable Local Cuxserag,e Determination, the physician order must include both
the date of the §aww;a~§af;:e examination and the date of physician signature. ¥ 1n compliance with % his
instruction, the orders for patients| andl have bwo dates listed on thelr respective
preseriptions, Given that two dates are included on the physician orders, Marquis must assume that
HHS-OIG purports to have the contracior re-open and deny these claims because the dates are not listed
in a particular fashion or with 3 particular description.

The Local Coverage Determination, however, provides that the date of the face-to-face
examination must be listed on the order. 1t does not require the physician to write “face-to-face exam” on
the prder or to include any other wording. Rather, the policy requires that two gates be lisled on the
order. one reflecting that date of the examination and one refiecting the date of the signaiure.

*® Jurisdiction B DME MAC Supplier Manual, Ch. § Advance Determination of Medicare Coverage

at 54,

Office of Inspector General Note - The deleted text has been
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PatientJB physician order has the date when it was written and signed at the top
(08/18/2008) and a second date listed as “Start: 08/18/2008.”" The medical records confirm that [l
-’w@sg svalusted on August 18, 2008, and copies of the evaluation were delivered with the
prescription showing the evaluation to be on August 18, 2008. Thus, there were two dates (albeit the
same date) clearly included on the physician order, as required by Medicare.

The order for patient [ also contains two dates: one on the top right hand and one nextto
the physician's signature. The date, December 3, 2007, matches the dale of the face-to-face examination
for a PMD.

in sum, the detailed orders for patients [l and [l inciude the two required dates and, as
such, should not be revisited. Even if HHS-OIG were to disagres, we note that the claim for patient

B s time barred.

The third and fingl claim that allegedly s missing the dale of the face-to-face evaluation is for
gat&efzi-,, The physician order, hwmver cortains two dates: the %’Wat date {9-8-06) s immediately o
the right of the physician's signature; the second date {8-31-08) is set jorth above the printed words,
‘Date of Exam.”

Al bottom, then, palient evalusted on August 31, 2006, with the physician compleling
and signing the order on Semam%}ef g 2006 Thereis mthmg wrong with this order and, even i there
weare, the claim is Hime barre

&
sV
23]

Margquis believes that the proposed denial for patient may have occurred due to the patient
obtaining & second, new power wheelchair after recewving the ariginal power wheelchair from Marquis.
The patient ewned the powsr wheelchalr defivered on October 7, 2008, and was free 1o use and é“sgas@
of the power wheelchair 2s he deemed fit. After receiving the power wheeichair, [ returned to
Marquis and negoliated the purchase a different power wheelchalr, with Marguis accepting rsturn of t?%&
original power wheelchalr as part of the negotiation. Marquis did not submit a claim to Medicare for the
second power wheelchair, as the second power wheelchalr would not have gualified for payment under
the replacement policy. " Thus, the second transaction has no bearing on the original order because it
was %f b§§ ed to Medicars, and does not change the medical need for the power wheelchalr delivered on

2008, Since the physician order was properly completed prior to the delivery on Oclober 7,
2008, aﬁy later purchases of eguipment (not billed to Medicare) cannot be used o negale or cancel the
ppropriateness of the original purchase,

o
5
5]
g ¢
i
~

i
(,”3

Because HHS-OIG already is in possession of the relevant documents, we do nol re-aftach therm
here. That said, f HHS-0IG requires sny source document, Marquis stands ready fo furnish it

Even though Marguis Mobility did not submit a claim for payment to Medicare for the second power
wheelchaln, Marguis Mobility dig notify the physician that the patient was purchasing s different power
wheelchair, The information on the second power wheelchair was sent o the physician on a template
Detailed Written Physician Order, and the physician signed and returned that form to acknowledge
his receipt. (See document # 000887 Since Medicare did not pay for the second power wheelchair,
the fact that the physician was not requested to compiete the Detailed Written Physician Order in iis
entirety cannot be used to deny the coverage for the power wheelchair sold to patient [l on
Cctober 7, 2008,

w3
38
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3 Physician Order Pre-dates Evaluation Date

a)

Marguis does not contest HHS-0IG's findings with respect to the claim for patient T
That said, and as noted above, this claim is ime barred.

C. Missing Documentation

The Draft Report identifies nine claims that the Medicare contractor should have denied bac:ausfs
the claims were not supported by a separate writing that provided a detailed description of the product.
The nine claims at issue are identified in TAB A,

3. Background

Historically, it was perfectly acceptable for a supplier of PMDs to include the detailed product
description on the physician order. Effective November 15, 2006, suppliers were technically required to
prepare a separate written document that lists the PMD and all options and accessories. HHS-0IG
nurports to have ning claims denied because they were not supported bh a separate written document,
even though all of the underlying product informiation is set forth in the relevant physician order.

-

Although the Local Coverage Determination was amended in the fall of 2008, Marguis

respactiully szx mits that neither CMS nor the separate jurisdictions educaled or instructed suppliers
aboul the ois of the change until approximately one year laler, on or about Q&oé@z‘ 7, 2007,
Mmreme“ the @%‘izr MACs did not appear to understand or enforce the revision in 2006 or early 2007, As
will be discussed below, in the time frame at issue (late 2008 into the first quarter of 2007), the DME
MACSs mmnueaﬁ ic;s :-mga pve claims for PMDs that provided the detailed product description on the

physician order rather than in a separate document, thereby demonstrating Marquis’ fack of "fault

[¢]

Z. DWME MAC Rulings

As set forth above, the Draft Report identifies and gquestions nine claims from the time period of
November 15, 2006 through February 28, 2007 because these claims placed the detailed product
description on the physician order. During this same time period, however, Marquis appealed for
Redetermination Review’" five claims that had been denied electronically and that used the single form
that is now being challenged by HHS-OIG. The DME MAC overturned all five denials, and could not have
dame so uniess it had determined that all coverage and reimbursemeant requirements had in fact been

. The DME MACS rulings Hlustrate two things. First, no one, including the DME MACs, was enforcin
me im:a Coverage Determination at issue In the timeframe atissue. Second, it was perfectly feaaaﬂabi

18

Draft Report at 5,

The redetermination appeal is the first leve! of appeal and is conducted by the DME MAC. According
to Jurisdiction B's Supplier Manual, & ?&ﬁw‘léﬁ'miua? ion is & new, independern, and critical
reexamination of a claim. It is conducted by reexamining the information in the file and any additional
documentation submitied with the reguest for 2 redetermination.

Office of Inspector General Note - The deleted text has been
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for Marguis to submit the nine claims in the manner in which they were submitted and to expect that such
clatms would be paid.

it is noteworthy that one of the nine claims being contested by HHS-O G-—§3&%§%ﬂ¥-
was the subject of an appeal io the DME MAC. Although DME MAC ended up down coding
the PMD from a power wheelchair with elevating seat to a standard group 2, K0823, the DME MAC took
no issuie with the single form used by Marquis to comply with the physician order and the detailed written
description reguirements and paid the K0823. This fact notwithstanding, HHS-0IG purports to include
this claim in the group of claims that the contractor should deny and for purposes of caleul ating the
exirapolated repaymeni amount.

Given the lack of education and training and the fact that the DME MACs contmuecé to approve
and pay claims that were supporied by detailed produc ct descriptions on the physician orders, { was
perfectly reasonable io assume that the paymenis at issue were correct. in other words, even
assurning arguendo, the nine claims were not time barred (which they all are), we do not believe that the
Medicare contractor could establish the existence of "good cause” with respect to any on the nine claims.

0. Medical Necessity

'v—

The Draft Report concludes that 26 claims did not meet the basic coverage criteria for medical
necessity. The 26 claims at issue are identified by color code at TAB A

% Time Barrad Clalms

E

i
i

As an initial matter, we node that

mifations. See TAD A.

these claims are time bared by the three year statute of

ru’ﬁ”’ti‘mfﬁ as the § -i%a’y' ing discussion demonstrates, the government cannot meet its burden
upplier fault required to reopen and demand the refund of the remaining

“v | had been gt:v{ézviws y i‘@\f iewed and
is respectfully submits that HHS-OIG cannot properly recommend that
the Medicars conlractor revisit claims that have been adjudicated to mest Medicare medical necessity
requirements by the relevant DME MAC on a Redetermination Review

Specifically:

 original PMD was denied because Medicare does not cover power
wnﬁa?srzars with elevating seat. Upon appeal, the claim was down coded to and paid

a standard K0823 power wheeichair, thereby establishing the medical necessity for %;ma
claim.

Office of Inspector General Note - The deleted text has been
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e Each of the claims for patients [, e =< [ was reviewed as part of an
appeal of the denial of an accessory. Importantly, the Local Coverage Determination for
Wheelchair Options/Accessories (L11473) provides: options and accessories for
wheelchairs are covered if the patient has a wheelchair that meels Medicare coverage
criteria and the option/accessory itself is medically necessary,z’ Thus, Medicare will not
pay for an accessory in the absence of medical necessity of the underlying wheelichair.
Because all three accessory claims were approved and paid on appeal, it follows, a
fortiori, that the DME MAC considered and found the medical necessity of each of the
underlying PMDs.

3. MRADL

it is Marquis’ understanding from HHS-OIG that 12 of the 26 medical necessity claims were
deemed by HHS-OIG to lack medical necessity because the patient allegedly could perform his or her
mobility related activity of daily living CMRADL").

a) Background

One of the basic medical necessity criteria for power wheelchairs is whether or not the patient
has a mobility limitation that interferes with his or her normal daily activities.

The Local Coverage Determination provides that MRADL includes such activities as toileting,
feeding, dressing, grooming and bathing in customary locations in the home. The concept of 2 MRADL is
separate, distinct and broader than the concept of an activity of daily living ("ADL"). A MRADL covers
both the ADL itself and the attendant mobility or ambulatory component of the ADL. Forexample, a
MRADL does not simply encompass toileting, bathing or grooming in a bathroom, but also the ability to
ambulate to and In the bathroom.  Similarly, 2 MRADL is not simply the task of putting on one’s clothes,
but reaching the bedroom in the first instance in order to put on the clothes. Likewise, the MRADL of
feeding is not just sitting at the table and feeding oneself, but ambulating to the kitchen to get to the table
in order to feed onesel. Thus, if a patientor healthcare provider says they can perform their ADLs
independently, the analysis does not end there. The next question should be: “how did you getto the
kitchen or bathroom to complete the ADL?"

In addition, a patient can still qualify for a power wheelchair even if he or she can physically
complete the MRADL. The Local Coverage Determination provides that the patient have a “mobility
fimitation,” A mobility limitation is mere than the inability to complete a MRADL; it also encompasses the
inability to complete a MRAD in a safe or timely manner. The analysis must cover safety concerns that
are attendant to the patient’s efforts to walk or propel a manual wheelchair on their own. Additionally, the
analysis must also consider how long it takes the patient to independently walk or propel the manual
wheelchair throughout the home. 1f the patient is placing him or herself at a heightened risk of injury due
to-a high risk of falls, or has a history of falls, the patient is considered o have 2 mobility limitation.
Furthermore, if the patient can reach the kitchen or bathroom safely, but takes an unreasonable amount
of time to get'to the kitchen or bathroom, he or she also has a mobility limitation.

2t Jurisdiction B DME MAC Supplier Manual, Ch, 9 Advance Determination of Medicare Coverage at 5.
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Finally, the Local Coverage Determination does not require the patient 10 be impaired from
completing alf or most of the MRADLs. Rather, the Local Coverage Determination only requires that at
% ast one MRADL be impaired gue 1o a mobility limitation.

e} individuai Claims

suffers from a combination of severe chronic obsiructive pulmonary disease, the
debilitating effects of dialysis and congestive heart failure {"CHF"). This combination has caused [}
B o be unable to safely ambulate throughout his home.

has been diagnosed with NYHA class IV CHF, demonstrating the significant
problems and debilitation of the disease. Class IV CHF signifies that a patient is unable to carry out any
physical activity without discomiort and symploms of cardiac insufficiency at rest.
evaluation demonstrates his struggles with the disease, evidenced by his episodes of near syncope and

dizziness. [ hos a history of falls, which occur at least once per month.

Consequently. [ is unable to safely ambulate from one room in his home to another
Among other things, effors at ambulation result in shoriness of breath and dizziness, which, in turn,
heighten the risk of falling. This is not hypothetical because, as the record reflects, [RRRIIE Was
actually falling on a reguiar basis when he tied to walk.

Marquis believes that HHE-0IG may have relied on the occupational therapy report to guestion
this claim, and asser thatf | can perform his own M RA[}is While the occupational therapist
documented that [EEEE L o finctionally perform the activity (Le., the ADL task) when placed in front
of him, she falied o address the safety or functionality of the mc&;z ig portion of the MRADL {e.g.. walking
to the %qi;'ss?“;ssﬁ to perform meal preparation, or walking o the bedroom for dressing, etc ). Rather, it
@f:f‘ug& onal therapist only documented the ADL task itself (e.q., actually putting on his s&c?s efc ). n
| ability to perform the mobility reiafeff cze:%wfiy 0‘? daily living was addrassed by his physician.
Ascordmg to the physician’'s documentation, | . places himself at heightened risk of injury when
sttempting to ambulate in his home o parform the mﬁw dual ADL

“H" ad risk of faliing, demonsirale thet
ient at reasonably determined heighiened nsk of
mffﬁfm an MRADL.

g
H

The history of falls, el v
suffered fromm & mobility limitation that "pl
motbidity or mortaiity secondary 1o the

7

b
n

o i
"":5

(2}

suffers from 3 seversly painful diseass process that has izken away her ability 10
functionally ambulate throughout her home. She has been diagnosed with both degenerative disc
disease as well as lumbar dise displacament, which cause her excruciating pain i she atternpls to stand
for more than five to ten minutes. The pain also has caused her to have some generalized weakness,
tested as 4 — 4+/5.

Office of Inspector General Note - The deleted text has been
redacted because it contains personally identifiable information.




Page 12 of 28

Shert L. Fulcher
November 30, 2011
Page 12

During her evaluation, (RS could only manage to ambulate ten feet with a watker. Likewise,
she could only propel a manual wheelchair for ten feet before having to stop and rest due 1o severe and
debilitating pain caused by degererative disc disease and displacement.

To alleviate the pain and weakness when attempting to walk, [ leans forward on the
walker, resting her entire weight on the walker. This makes the walker unsafe and increases the risk of
her falling. (She has suffered falls in the past, and her risk has increased as her pain and discomfort
have increased.)

Like other claims addressed in this section, the physical therapist only addressed
ability to complete the actual ADL task itself; she did not address howWfiERRREER limited mobility
impacted her ability to perform MRADLs. And, even then, the physical therapist documented that-
- requires assistance for the ADLs of grooming and bathing.

The face-to-face evaluation record does discuss BRI problems with completing MRADLs,
in addition to its discussion regarding ADLs. According the physician record, [l cannot complete
feeding or grooming herself. The conclusion is further supported by the home assessment report. Based
upon the layout of [ home, she could not go the length of her living room without taking a rest,
fet alone trave! from one end of her home to the other.

therefore is prevented from “completing an MRADL within a reasonable time frame”
because of having to take a rest break every ten feet. She is also at a “reasonably determined
heightened risk of morbidity or mortality secondary to the attempts to perform an MRADL” due to her risk
and history of falls.

&)

suMers from rhisumatold arthritis, end stage renal disease and chronic obstructive
pulmonary disease. The rheumatoid arthritis has caused stiffness and weakness of multiple joints,
including Mr. Snay's shoulders, wrists, hands and knees. He also undergoes dialysis three times a week,
causing overall debility and fatigus.

I o be able to independently perform his
MRADLs because he was documented walking between 100 to 150 feet. It is important to note, however,
that he was also documented as being unsafe when walking, leading to the conclusion that he cannot
perform some of his MRADLs independently.

The HHS-0IG reviewer may have foundf 22

was observed by both the physician and physical therapist as having decreased
balance, walking with shuffling gait flexed at the hip. [ balance problems were so severe that
the physical therapist said he requires standby assistance of a caregiver when walking, even ifusinga
cane or walker. As he fatigues, he becomes increasingly unstable and is at 2 high risk of falls.

After examiningER. the physical therapist stated that [ could not independently -
perform two separate MRADLs: meal preparation and bathing. He becomes fatigued, easily loosing his
balance, preventing him from completing the MRADLs. Therefore, the documentation established the
medical necessity requirement that one or more MRADL is impaired by a mobility limitation, “preventing
the patient from accomplishing ar MRADL entirely.”

Office of Inspector General Note - The deleted text has been
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{4)

B < e from a combination of renal disease (for which he has e dialysis port in his left
arm). theumatoid arthritis and neuropathy. These conditions have decreased [ sirength and
endurance and cause him fo experience painful movement. On dialysis days, - does not have
the endurance fo perform any activities, and requires complete assistance of caregivers.

Upon examinstion on a non-dislysis day, | || was able to walk approximately sixty-five feet
with a rolling walker. That said, he required mmas:;i Qi}af{f assistance during the examination, and thus
was notable to accomplish even this distance independently. [ ohysician noted that on
dialysis daya,, he requires complete care giver assistance for all of his aclivities due o his significant post-
dialysis fatigue. Thus, on both dialysis and non-dialysis days, (B is not capable of walking
independently or safely with a cane or walker.

cannot independently propel 8 manugl whe%?ah' ir beyond ten feet. He suffers from a
fack of endurance. The pain from h»a mmmaiosﬁ anhritis and a dialysis port further restrict the use of his
arms. The situation is more dire on dialysis days when IR cannot perform independent activities,

relying heavily on the assistance c.i a caregiver.

-annot independently move about his home without the assistance of 3
! g contact guard assistance or completing the lask tself In other words, -
- has a mobllity limitation thal *prevents him form accomplishing one or more MRADL entirely.

ok

om a long list of ﬁﬁ‘ bititating
onary artery disease with stent

m;c«:mr:«iséa g}@:ﬁ;} £rE arie;éai s;ég 554, cﬁ*@“w inegy disease and ‘“‘@ nergiive arthrtis. These chionic
conditions were causing a steady decline in her health over the year leading up o the evaluation.

does not have the strength, staming or balance for independent use of a cane or
waiker, g}mvw ting her from independently performing her MRADLs. Upon examination, she was found (o
have decreasad S?mmé"z i her ko OWEr ememws of 4-/5. She was noted 1o have poor standing tolerance
and deore az ié /o maindad legs in & stardding position. Her kness would buckie when
attempting to stend, demonstrating poor standing balance. Indeed, could only walk &
rasximiLm @f’ twenty-five feet, and even then only with a caregiver providing contact assistance. Her gait
was slow and unsteady, demonsirating an inability to walk safely without the support of her caregiver. In
fact, the record establishes that she has not been ab = to ambulate alone, even with & cane or walker, for
some time because she falls backwards when she logses her balance.

gﬁa ed upon her jack of balance and independence in walking, the physical therapist stated that
» 7 requires the assistance of @ caregiver to ambulate io the bathroom for toilleting. She also
requxres the assistance of a caregiver to go the short distance from the family room to the kitchen, but
would be able to feed herself independently once there. She cannot propel a manual wheeichair on her
own.

Office of Inspector General Note - The deleted text has been
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s therefore completely dependent upon caregivers for perfarming her MRADLs, Her
mobility %im%i:smn has si ignificantly impaired her ability to perform one or more MRADLs, specifically
feeding and tolleting, as she is “prevented from accomplishing the MRADL enlirsly.”

{6}

The documentation of the face-to-face evaluation describes how [ has been suffering
from a recurrent, and now permanent, shoulder problem (a hematoma) that has taken away her ability to
use her right shoulder in any functional manner. In addition, (SRR can N0 longer move her right arm
for activities above waist level. Furthermore, she suffers from significant edema in her legs, ﬁauaﬂg h&f
to have an unsteady gait patiern, The problems with her shoulder and legs have prevented .
from being able to safely ambulate throughout her home to complete her MRADLs

does not have the physical ability to walk safely or timely throughout her home to
perform her normal MRADLs. She is at a high risk of falling due to her gait pattern, as weil as the fact
that she cannot effectively use her right arm to support herself with the walker, Her risk of injury is
heightened by the fact that she takes Coumadin, a blood thinner, placing her at sisk of blesding ingury or
death from a fall.

B vos observed to have a head down, forward flexed position. She walks with her hips
sireumductad due o the severe edema of her jower exiremilies. In other words, her legs cannot pass by
ane another in a normal gait patiern because of the amount of water retention in her legs. She requires
the assistance of a caregiver when walk ﬁg m give her continual verbal cues to correct her gait pattern.
Wé‘/?w - the caregiver assistance, she would be at aneven h g,res rizk of falls as she did not correct her

¢ gait problems on her own, and con témsgﬁ:é 1o regress inlo the incorrect gall even after verbal

! does not have the requisite caregiver assistance and must attempt o
gmbu%aig to the bathroom and kifchen for her MRADLs. The fact that she altempts o
perform MRADL or is able at times to perform the MRADL, does not disqualify her from obtaining a
power wheazchuw The issue (s whether she is safe and zzm%iv inn performing the MRADLs and the
documentation from the face-to-face evaluation demonstrates that she is neither. She is not only al risk
of falls, as discussed above, but it takes her over five minuies to walk 140 feat. She then requires five
additional minutes 1o rest afler walking.

nosu _ annot walk functional distances within a reasonable time frame. Most
img{ﬁan ly, she has demmntm e that Qbe 15 mi sa?’e whien walking this distance, and cannol effectively

| |inerefore is prevented from “"completing an
M?AQL within & reasonable time frame” 3?‘%& is also at 2 “reasonably determined heightened risk of
morbidity or mortality secondary to the attempts to perform an MRADL” due fo her risk of falls,

uffers from significant neuropathy in both of his hands, as well as weakness in y al
exitremities. aiso underwent an above the knee amputation on his right leg, and has a
prosthetic. Unfortunatel y, the prosthesis has not provided [ with the assistance he needs for
safe and timaly independent ambulation.

;—5»
o
o
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B couires assistance from caregivers for performance of his MRADLS.
neuropathy in his hands prevents him from being able independently to don or doff his prosthetic, which
he needs to attempt any walking within his home, Without the prosthetic [T is unable to walk any
distance, and is completely wheelchalr bound.

Even with the prosthetic m- still requires assistance of a caregiver when he walks with
the rolling walker and prosthetic due to a risk of falls. Because he does not have full, normal function of
his hands, he cannot grip the walker to compensate for his lack of strength and coordination with the

prosthetic,

Once B dons his prosthetic and has a caregiver available, he is still limited in the
distance he can walk before resting or in total. When he uses both the prosthetic and the walker, [
B < only able to walk thirty feet before taking a rest break. and his maximum distance is seventy-five
feet

The physician specifically noted tha{- is unable {o use a cane or walker to assist him o
get to, or move about, his kitchen, as is necessary for feeding, an essential MRADL. The physical
therapist agreed, noting that [N roquires assistance for the MRADL of feeding and toileting, and is
completely prevented from bathing or grooming ore his own,

Additionally [EEESEE cannot use a manual wheelchair o resolve his MRADL problems. ||
- neuropathy limits his abilily fo grip the manual wheelchalr, He also has a dialysis shunt in his jeft

arrn that limits the use of the lefl arm for prop g purposes. Finally, he has decreased strength in bolh
of his upper extremitl asured as 4+/5. As 2 resull of the combination of neuropathy, shunt and
Weakness, | can only propel for & maximum of twenty feet, and 1 takes him at ieasi three

Consequently, . mobiity mitations completely "prevent him from completing
MRADLs” such a3 meal preparation or grooming because he requires the assistance of a caregiver o
dorn his prosthetic and assist with ambulation once the prosthelic is on. When he attempls o complete &
MRADL without a caregiver, | is both "prevented from completed a MRADL within a reasonable
timeframe” and he 18 placed &t tened risk of morbidity or mordality”

heigh

{8)

uffers from g combination of medical conditions that have limited her ability to
ambuiste within her home. Spacifically, she suffers from congestive heart failure, chronic cbstructive
pulmonary disease, & ruptured disc, carpal tunnel in both hands and nerve damage in her left fool.

I ncdical conditions cause her o expetience significant pain and have limited her
endurance. Her ruptured disc and nerve damage cause significant pain when she walks. The carpal
tunnel syndrome makes it painful to try and grip & cane or walker. In addition, the neuropathy of her
iower exiremities places her at risk for falling and injury when she walks,

The debilitating pain causes her to become short of breath very quickly, which is exacerbated by
her lack of respiratory reserves. She needs to take extended rest breaks after only g very short distance.
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For instance, [ c=n only walk five to ten steps after which she becomes too short of breath,
experiences too much pain to continue and must stop and take an extended rest break.

B - 's0 cannot grip the wheels of the manual wheelchair due the pain from her carpal
tunnel syndrome. Moreover, she does not have the endurance to self-propel the manusl wheglchalr as
she rapidly becomes oo short of breath. As such, she must be pushecﬁ by a caregiver in the manual
wheelchair because she does not have the physical ability to use the device on her own,

As a result of her mobility limitations that cause her to stop and rest after only five to ten feet, [l
B ohvsician stated that she s prevented from completing all of her MRADLS within a “reasonabie
time frame.”

=

_ has severe chronic obstructive pulmonary disease with severe dyspnea, demonstraling
hypoxia symptoms, also suffers from cor pulmonale, adding to his cardio-respiratory
limitations, Consequently, becomes dyspenic with minimal activity.

pulmonary status limits the amount of activity he can accomplish before having (o
stop and take an extended rest break. For instance, his physician documented that mge-waiks
short distances in his house, it takes him approximately fifteen minutes to recover from his shortness of
breath. He aisa has c:iyspnea w‘m m’n%mai a«::ii\:'atéea such as bathing, dressing and attempls at

améﬁd@“» me before he can actually compisls the fask inthe
¥ £

room {§"§§~j

. Broom NG of %’j ﬁ"

a reasonab ’"nszrame

| has severe medical conditions that have limited her ambulation. For instance, she
syifers fmm as%ﬁma and chronic obsiructive pulmonary disease leading lo continual use of supplemental
oxygen, atherosclerctic heart disease, diabetes with diabetic neuropathy and degenerative arthritis. -
has had hernght 5 5% metatarsst and small toe ampulated with incomplels healing, as well as leg
problems leading to surgical bypass to the right lower extremity. She has alsc required a cardiac
catherization and stent deployment to the right carotid artery. Finally, she suffers from lumbar
degenerative disc disease, which was so severe that she required emergency decompressive surgery.

Upon examination by both her physician and physical therapist, B was found fo be
completely non-ambulatory even with the use of a cane or waiker, She did not have the strength or
endurance to ambulate due to the pain and weakness caused by the combination of her cardio-
pulmenary problems and musculoskeletal issues,

| is also limitad in her ability to use a manual wheelchair. Upon examination, she could
only self propel for & maximurm of twenty feet, which took her ten minutes to complete.
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Based upon her inability to walk, and the extreme amount of time it takes for her to seif propel 2
manual wheelchair _ physician determinad that she cannot perform her activities such as
bathing and toileting without caregiver assistance. The physical therapist stated that [ was
compietely prevented from performing one or more MRADL, namely feeding/food preparation in the
kitchen.

The face-to-face evaluation therefore provides that (SRR is “completely prevented from
performing one or more MRADLs," and the examination further demonstrates that she would not be able
to independently “complete her MRADLSs within a reasonable time frame.”

{11}

B .o from chronic obstructive pulmonary disease requiring continuous use of
supplemental oxygen at three liters per minute and, despite such treatment, still suffers from severe
dyspriea with minimal activity. (SRR =50 suffers from pulmonary fibrosis and cor pulmonale,
both contributing fo his hypoxemia,

B <nortness of breath has caused significant limitations in his ability to perform
normal activities within his home. For instance, after less than ten feet of ambul ati
becomes significantly short of breath, causing him to be unsteady on his feetand a sk for falling. He

must take extended rest breaks of approximately ffteen minutes (o recover after ten feel of ambulation.

» . annot traverss any farther using a manual wheelchalr, He (s Iimited o
approximately ten feet when i using his manual wheelchair himself, and then must take an extended rest
break to recover from his shoriness of breath.

. sever shortness of breath with only ten feet of ambulation, and his
requirement for at §t=as‘! a ﬁs e ute break 10 recover from this imited aaww mﬁ ;23‘3
determined that is not timaly with bathing or dressing. Thus, [
from completing an MRADL within a reasonable time frame.”

Dustol

| |is "prevented

(12}

suffars from severs {:"’S%’ o obstructive pulmonary disease, which has caused
diminished air flow leading to significant deficits in her endurance and activity tolerance. Her slternpts to
wall, even with & cang or walker, have caused exacerbation 1o her severe lung disease. The physician
specifically stated that B cannot walk from room to room without serious respiratory issues.
Moreover, [ lacks strength to perform other daily activities due to her lack of respiratory

resenves.

Consegquently, ;. = s prevented from scocomplishing an MRADL entirely” and requires the
use of a power wheelchair to aliow her io continue to live at home.

4. Patient Was Evaluated Face-to Face

The Draft Report purports to have the Medicare contractor deny three claims on the alleged
ground thatl the medical documents do not establish that the ordering physician conducted a face-to-face
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examination of the patient to agsess his or her eligibility for a PMD. In all three cases, however, the
medical record includes a record of the patient's evaluation by the physician. Thus, the claims should
remain paid in full.

According to the Local Coverage Determination, the report of the face-io-face evaluation is to be
documented in the physician's progress notes in a format similar to the format used for other entries.
Although the record shouid demonstrate that the primary purpose of the patient visit was for a mobility
examination, the physician is permitted to address other non-mobility issues during the visit

aj

HHS-0IG recommends denial of the claim fsf- for lack of documentation of a face-to-
face evaluation. R orogress note from August 18, 2008 starts with the following chief
complaint: “Unable to ambulate due to gait instability.” The progress note then discusses [
current problems with performing his MRADLs, as well as why he cannot use a cane, walker or manual
wheelchair to resolve his mobility imitations. The progress note also includes an impression/plan, which
states, “gait abn”. The information included in the progress note indicates that a primary purpose of the
appointment was a mobility examination. Indesd, the note begins with mobility issues and ends with &
plan to use a motor sconter. Five days later, on August 22, 2008, the physician’'s entry indi “a*ss that an

ectric wheelchair is needed because patient is “unable o use scooter due {o space limitation.” In sum
we respectfully submit that there is no substantive basis for recommending the denial of this claim, even
f, arguendo, it was not separately fime barred.

¥

The second claim allegedly lacking a face-to-face evaluation iU | | was
examined by his physician on ﬁamm‘{ 3, 20068, The physician documented his mammamn in a dictated
note, which staris as follows: “This will serve as a progress nole ¢ r- who at the present time
has severe ambulation capacity.” The entire note discusses R mobility Timitations.

it iz believed that the HHS-OIG reviewer may have sought to deny this claim on the basis thet the
progress note is written in a format similar to a letter. The Local Coverage Determination, however, does
not require the face-to-face evaluation to be recorded in a parliculiar format.

The physician who evaluated is & specialist. itis guite common for specialisis o
document thelr engounters with p&t&@s&‘?s in the format of a letter io be sentto a referring physician or
tamily practiioner. The physician at issue documented that he evaluated [ and described the
findings of the evaluation. The only topic discussed in the report is the mobility examination
demonstrating that the primary {and only) reason for the visit was the mobility examination. "?he physician
further stated that the document was the progress note for the encounter. Thus, the document should be
accepted as such. The patient’s medical record therefore includes a copy of the physician's face-to-face
svaluation suppoding the madical necessity of the power wheelchair,

The Draft Report also proposes (o have the claim fﬁf— denied due to lacking support of
5 face-io-face examination. The medical record suppiied in support of this clalm, however, included the
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physician's progress note as well as an evaluation by an independent physical or occupational therapist
The therapy evaluation was performed by an independent therapist, and then reviewed by the physician
priot to ordering the power wheelchair, As the Policy Article for Power Mobility Devices explains, a
physician may have a physical or occupational therapist perform part of the face-to-face examination.

The physician may refer the patient to a licensed/certified medical
professional, such as a physical therapist (PT) or occupational therapist
{OT), who has experience and training in mobility evaluations to perform
part of ihs‘ﬂ face-to-face examination. This persen may have no financial
refationship with the supplier, (Exception: If the supplierisowned by a
hospital, PT or OT working in the inpatient or outpatient hospital setting
may perform part of the face-lo-face examination.)

The therapy report is thereafter viewed as part of the physician nofes, relieving the physician from
rewriting ail of the medical necessity criteria from the therapy report into his/her progress notes.
Jurisdiction B, Council A Questions and Answers, explained:

23. if a therapist conducts part of the fave-to-face examination, must the
physician address all of the major coverage criteria (address ambulation,
rule oul least costly aﬁemai'v&ﬁ gtc.) in the chart entry from his/her face-
to-face examination? Even if the therapist documents some or all of the
criteria?

ANSWER: i 3 part of the face-to-face exam is performed and
documented by 3 PT/OT who has no financial relationship with the
suppiier, those parts of the exam do not have to addressed by the
physician in his/her exam.”

Consequently, the therapist's svaluation must be reviewed as though it was performed by the
physician, given the same weight and consideration as the information actually written in the physician's
chart notes. The two reports—the physician’s and the therapist's—must be viewed as one.

was evaiuated oy both wr shysician and an indspendent physical therapist. The
ohysician first saw on éz,z & 10, 2008, He created two separate documenis of this encounter
handwritter short- hand note and a detai ECE ‘s:; ad note. The typed note states "power whealchair
discussed with the patient.” The remainds %3 & typed nole discusse mobiity imitations
and the basis for his medical decision o ps’ése::r ibe 2 power wheelchair, .  was further
evaluated by an independent physical therapist one week later, on June 28, 2006. The physician
thereafter reviewed and signed the physical therapy note on August 3, 2006, completing the face-to-face
evaluation for the power wheelchzir. Consequently, the face-to-face evaluation for IR was fully
and properly documented by the physician and the physical therapist and the two files must be viewed

2 National Government Services, Jurisdiction B DME MAC Courncil A Questions and Answers, available
at http:/iwww regionbcouncil sitecreatorplus.com/flJanuary_2008_Q_and_A_Document_FINAL pdf
(Jan. 22, 2009},
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together as a single report that is included in the medical record. (Furthermore, and as noted above, this
file was reviewsd as part of a Redetermination Appeal for a wheelchair and approved for payment

5. The Medical Records Contained Supporting Documentation.

It is Marquis’ understanding from the HHS-OIG that 11 of the 28 medical necessily claims were
geemed by HHS-0IG to not be medical necessily because the medical record did not include supporting
documentation.

a} Background

According to the Local Coverage Determination Policy, a physician must perform a face-to-face
evaluation of a patient to determine and document the medical need for the power wheelchair. The Local
Coverage Determination does not require the physician to include a specific list of facts or objective
measuremants in this review. Rather, the Local Coverage Determination siates that the evaluation
should be tailored o the individual patient's conditions. As the Local Coverage Determination explains,
the physician may include the following slements in the report, but each element does not have o be
atdressed in every evaluation

«  Symploms

s History

a3

Clinical prograssion

tat have been iried and the resulls

s

intervantions

i

Dast use of walker, manual whesichalr, POV, or power wheslchair and the resulls

= Physical exam

o

Weight

impairment of strength, range of motion, sensation, or coordination of arms and legs
Pressnce of abnormal tone or deformity of arms, legs, or trunk

Neck, trunk, and pelvic posture and flexibility

?  Siiting and standing balance

s Functional assessment — any problems with performing the following activities including
the need to use a cane, walker, or the assistance of another person
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Transferring between a bed, chair and PMD

Valking around their home — to bathroom, kitchen, living room, elc. — provide
information on distance walked, speed and balance

The patient files reviewsd by the DHHS-OIG spanned over a three year time penod, with the first
files being over five years old from the date of the Draft Report. il is imporiant 1o recognize that the type
and amount of information documented in the face-fo-face evaluation in 2006 through 2008 to support the
medical need for a power wheslchair may be significantly different than the type of information
documented in 2011, The review must be based upon the requirements and expeclations at me fime the
documeni was made and cannot be based upon the requirements and expectations of today.

In June of 2008, the powsr wheelchalr requirements were in their infancy, with little experience
and undersianding by any of the parties, including the physicians, providers and CMS itself. Overthe
next five years, CMS further developed and revised the policies, providing the supplier community with
more education and instruction on how the policies were to be implemented. Thus, the suppliers did not
have the sames knowledge and experience in 2006 through 2008 that they possesses today.

The most fundamental change from the beginnings of the power wheelchair policy to today is the
pectation that the physiciars opinion or maedical judgment must be supported by findings from
&3 ective tests. In 2008, 2007, and 2008 the Local Coverage Determination did not reference (o, or
require that, objective datz be included in the face-to-face reporl. The reference to, and requirement
of, including mbjecﬁm tata was not added fo the Local Coverage Determination until January 1,
2008, when the Local Covers ge Determination was revised 1o state that the face-to-face svaluation
should “contain as must oblective data as posgible”

Likewise, in 2006 through 2008, the Loca! Coverage Determination suggests that physicians
nclude disoussion on the “impairment of strength, range or motion, sensation or s:aasdmamu“ The Lonal
Coverage Determination did not mention or refersnce a requirement that specific strength testing
measurements should be included in the faceto-face report. The Local Coverage Determination was not
revised m; January 1, 2009, to suggest that the physiclan include “arm and leg strength and range of
maotion.” The change in wording in the Local Coverage Determination further demonstrates the need
tpday for obiective dale such as strength measuremeants as opposed to 2008 through 2008, when the
Local Coverage Determination only referred to a discussion or description of strength problems.

While the basic glements (o establish the medical necessity for a power wheelchalr have
remained consistent from June 1, 2006 through today, §€ i$ important {0 note thatl the way in which the
physician has been expected to document and defend his or her opinion of the patient's medical need for
the power wheelchair has evolved. A reviewer must apply the standards that existed af the! ime, not the
standards thal exist ioday.

As the discussion below will demonsirate, the claims deermned to be improperly paid in the Draft
Report for lack of supporting documentation did include evidence of the evaluation compleled by the
physician. The reports all included information explaining why the physician determined thal the patient
gualified for the power wheelchair, and thus had the nacessary supperiing documentation. The eleven
claims therefore should remain paid.
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b} individual Claims

&}

was avaluated on two separate cccasions for his mobilily gxamination; once by his
physician and once by a physical therapist. The medical record shows tﬁat- suffers from both
rheumatoid arthritis as well as osteoarthritis, which have caused significant decreases in his strength as
well as severe pain with movement. [EIRUREIIE is further compromised from the effects of chronic
obstructive pulmonary disease and diabetes with neuropathy. His circular problems were so severe that
he had to underge an above the knee amputation on his left leg, which combined with the fact that his
right ankle was fused during childhood, made ambulating with a prosthesis nearly impossible.

The mobility examination included objective information supporting [l nieed for a
power wheelchair  For example, the mobility examination documented that he had developed decrsasing
strength in his right lower exiremity, ranging from 3+/5 1o 4+/5, leading the physical therapist to conclude
thet [ had 2 deficit of 93% in his lower extremity function.

Likewise, his upper extremity function was evaluated with objective findings. _ upper
extremity strength is decreased significantly in his right shouider to 3+/5, and is decreased in his left
shoulder to 4/5. He also suffers from decreased range of motion in his shoulders and decreased grip
strength in both hands. And finally, he suffers from significant pain in his shoulders that ranges from 3/10
(best to 9/10 {(worst), which is aggravated by attemnpling to propel & manual wheelchair. Based upon
these objective findings. the physical therapist found 7  ‘ - o have an 85% deficit in his upper

extremity funclion,

The examination included a description of what the physical therapist observed when watching
walk and propel a manual wheeichair. [[EEEEEIIE was observed leaning on the walker with
his bitateral upper extremifies taking most of the stress of his weight, and placing some limited weight on
his right lower extremity. [ walked 2 total of ten feet with the walker, which took him five
minutes to complete. He also required the assistance of a caregiver during this distance due his poor
dynamic standing balance.

In the clinical setting [ ? could only independently prope! his manual wheelchair less
than 100 feat, which took him five minutes o complete. His average speed was therefore 0,10 m/s,
which is significantly below the average speed of a manual wheelchalr user of 0.79 mvs.

| had a mobility fimitation
impairing his MRADLs, namely that he could not complsate MRADLS within a reasonable time frame.
Additionally, the physician determined that [ could not resolve his mobility limitations with a
cane, walker, manual wheelchair or scooter. Therefore, he prescribed a power wheeichair fm-

Based upon these findings, the physician determined that [T

{2}

B vos personally evaluated by her physician for a power wheeichair. She was found to
be suffering from significant weakness, lack of endurance, and general dability due to the combined
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effects of degenerative disc disease, osteoarthritis and congestive heart failure. She had been suffering
from significant pain as well as shortness of breath, which left her at the mercy of her caregivers.

[During the examination, was not able to walk on her own forany distance, even with
the assistance of a walker. She was noted to have had previous falis, resulting in & fractured wrist and
elbow. The physician stated that [ did not have the strength in her lower extremities, and had
significant pain in her back and hips from the degenerative disc disease and ostecarthritis that prevented
her from ambulating.

B o cescriped by her physician as having exiremely weakened upper extremity
strength. She no longer had enough strength to position herself and shift her weight throughout the day,
leading to the presence of decubitus ulcers. She also suffers from congestive heart failure and
hypotension, both of which had caused her to have extremely decreased endurance. She became short
of breath with any altlempts al activity.

The physician determined that [ was completely prevented from performing any of her
MRADLSs independently. She could no longer get to her kitchen for meal preparation or her bedroom or
bathroom for grooming. She required the assistance of a caregiver for all of her daily activities and could
not rasolve these problems with 2 cane, walker or manual wheelchair. Consequentiy, the medical record
included supporting information expiaining how the physician determined that SRR qualified for a
power wheeichair.

{3}

s a ninety-four year old fermale who suffers from degenerative joint disease that
has cau&ed si gmt icant weakness and debility, as well as significant pain in her joints.  She was evaluated
by both a physician and a physical therapist, providing ample supportive information to base the medical
need for the powsr wheelchalr,

For example, L | bilsteral lower extremity strength was tested and measured at only
3+/5, Moreover, she was found to have poor endurance, leading to the need for assistance with her
activities and ambulation throughout her home. She was documented as only being able to walk a
maximum of Flisen faet sven with the assistance of a rolling walker. Even &t such a short distance she
required frequent rest breaks, some lasting up to five minutes. Her knees become weaker and more
nainful as she walked, resulted in a history of falls and placing her at a heighlened risk of future falls.

cannot walk

Thus, the report included supportive information to demonstrate that[[i .
furiction distances, nor can she walk safely around her home within g ma%z‘sabie *mmramﬂ

Her upper extremity strength was tested as 3+/5, demonstrating that she does not have the ability
to propel herself in the manual wheelchair. Upon assessment, she was not able to propel the manusal
wheelchair for any distance due to her lack of strength and endurance.

The repm of heg mobility examination therefore included supporting documentation showing the
reasons why| | could not use a cane, walker or manuai wheelohalr The report
demonstrated the med cal necessity of power wheelchair for | by including information on
her limitations as well as aflempts to use other assistive devices.
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was evaluated one two separate occasions for his need for a power wheelchalr, once
by his physician and once by a physical therapist. The records of these two examinations include
detailed information supporting the need for the power wheelchair.

has significantly decreased lower extrernily strength of 2/5. He alse has fair fone in
poth lower extremities and has had a history of his knees buckling and giving way during attempts al
walking, He is unsteady and requires moderate to maximum assistance of a caregiver for all ambulation
and transfers.

also has severe endurance limitations, as he uses three liters of supplemental oxygen.
He becomes short of breath with fmited exertion, limiting his walking to ten to fifteen feet maximum. Even
though he only walked ten to fiteen feet, he needed rest breaks during this walk baecause he became 0
short of breath.

in addition, [JEESEEER nas frozen shoulder syndrome, with only 30% active range of motion in his
left shoulder. His e shoulder strength is 1/5 and his remaining left upper extremity and right upper
extremity strength is limited to 375,

Upon examination, | was not able to independently prope! the manual wheslchalr for any
distance, and was noted o require @ caregiver 1o push him at all imes when using a manual whee ichair,
Furthermore, he does not have the sndurance (o propel his bo@v irt a manual wheelchalr, as he becomes
short of breath with minimal exertion, evidenced %::» ris need for Pcmé nuous use of supplemental oxvgen
at three lilers per minute, Consenquently not able to use a8 manual wf&ewchm? to resolve his
mobility Himitation.

The physical therapist documented that | was completely prevenied from independently
g:e:es"?f}rmmg any of the MRADLs, including meal gr&gammﬁ iolleting, bathing afm dressing/grooming
nimself. He required the assistance of a caregiver 1o perform any c:‘ these aclivities. Furthermore, the

miobility examination included objective findings as towhy [ _ could not use a cane, walker,
manual wheslchair or scooker to resolve his mobility mitat ons. Cm%qu\eméyg the mobility examinations
aporopriately supported and documesnted his need for g power whaelchair,

{5

! suffers from chronic obstructive pulmonary disease causing her to be oxygen
fiwpendeﬂt cangas&;w heart fallure and degenerative disc disease. The report of her mobility examination
includes objective facts supporting her need for the power wheelchair.

was observed becoming short of breath and fatigued when she ambulating only twenly
feet. After ambulation her oxygen level decreased to 84% while wearing oxygen at four liters per rinute.
Furthermore, she has a history of falls due to her unsteady gait which is caused in part due to her limited
range of motion in her lower extremities.  She is limited to 19° of fiexion on the right and 18" of flexion on
the left, with normal range of flexion being 0-130°
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_ is unable to propel a manual wheelchair any distance with her upper exiremities
because the pain is too severe. She relies on her lower aytremities to propel the manual wheslchalr,
Whien using her feet to move the manual wheelchair, she still required a rest break after only ten feet due
to shortness of breath, and increased pain (8/10) in bilateral knees. Her oxygen level also decreased to

86% when pushing the manual wheelchair with her feet.

The mobility examination demonstrated through numerous objective findings that R does
not have the upper and lower extremity function to use a cane, walker, manual wheelchair or scooter {0
safely and timely ambulate within her n@m& The supporting documentation provided with this claim
demansirates {hai- has & medical need for a power wheelchalr in order to independently
complete her MRADLs.

(6}

medical history includes chronic obstructive pulmonary disease and congestive heant
failure, causing her to have peripheral edema and being oxygen dependent. Her cardio-respiratory status
is further compromised by the fact that she is morbidly obese, weighing 407 ths, She suffers from
weakness in her lower exiremities and hands, as well as significant shoriness of breath.

medical conditions have prevented her from being able to functionally ambulate.
She can only walk ten fest and then needs 1o take a rest. She becomes short of breath as a resull of her
severe lung disease, coupled with knee pain and weakness caused in part from her obesﬂy Her need for
continual rest breaks every ten feet prevents her from being able to complete her MRADLS in a timely
manner.

mobility examination demonstrates that 2 manual wheelchair cannot resolve higr
rmobility § mxtamons @ur ng the exammaém she propelled a manual wheelchalr for five feet before
nesding to rest. | ‘ x:;} isnced numbness in her hands from the peripheral neuropathy, and

decreased grip S?fe{?i}”“% as well as progressive dyspnea. She cannot use a manual wheelchair to
complete her MRADLs within g ’gémeiy marnner.

. ‘ hysician described how her medical conditions and the associated symptoms of
those conditions limited her abifity to functionally ambulate within her home. The physician also
described why alternative assistive devices such as a cang, walker, manual wheelchair or scooter would
not resolve IR mobility limitations. Therefore, the report of the face-to-face examination does
include supportive documentation and information io find that the power whesichalr is medically

necessary or SN

7

B suiers from significant shortness of breath and wheezing secondary to severe chronic
obstructive pulmonary gisease and chronic respiratory failure.

does not have the respiratory reserves to enable him fo ambulate in a safe and timely
manner, He becomes significantly shor of breath after walking only thirty feet. He has decreased
strength and endurance, as well &s pain in his legs that force him 1o take rest breaks after such short
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distances. Neither a cane nor walker assist him in walking any further than thirty feet, or decrease the
amount of rest breaks necessary when walking.

also does not have the endurance or lung capacity to independently propel a manual
wheelchair because he becomes too short of breath fo use a manual wheelchair.

The mobility examination therefore demonstrated that severe chronic obstructive
pulmonary disease and chronic respiratory failure prohibit from being able to ambulate around
his home with any other type of assistive device, requiring the use of a power wheealchair,

e T

- suffers from hypoxia secondary to chronic obstructive pulmonary disease and cor
pulmonale. His breathing problems have increased, causing profound shortness of breath with lust
rrinirngt exemcﬂ He requires the use of two to three liters of supplemental oxygen, twanty-four hours a
day. His problems with breathing have progressed to where he becomes extremely short of breath with
any activity and must take numerous rest breaks when attempting o perform normal, daily activities

As the mobility examination discusses, _ is only able to walk thirty feet prior to stopping
and taking a rest due 1o significant shoriness of breath. He can walk a maximum of 120 feetl, but requires
f our rest breaks to go the entire distance. His shortness of breath quickly causes fattgu&: aﬂd weakness,
leading to a risk of falls

The continuous movemernt of walking exacerbates his severe chronic obstructive pulmaonary
disease, causing him (o become too short of breath to continue walking. Neither a cane nor a walker
es his problems, as the mere act of walking causes his hypoxia-related symptoms.

According to Bis physician . = not have the lung capacity 1o self propet a manual
ﬁf%’%m& chair The z&hymbmn found that aay a*ie; .'1;3 to propel a manual wheelchair would be too siressiul
. | severe lung condition and severe shortness of breath with minimal exertion.

The mobility examination provided supporting information regarding i} L mobility
fimitations ??ze documentation provides the required detalls for supporiing the p?zys;czan 5 determinaton
that equires the use of a power whesichair in order 1o safely and timely complete his MRADLs.

(9}

B suiers from a litany of medical conditions that have left him unable to %nﬁep@nden"“
move throughout his home to complete his MRADLs. For instance, R medical history inciudes
end stage renal disease, left lower extremity amputation, myopathy, insulin dependent dsabates,
hypertension and peripheral vascular disease.

. ss not able to use a cane or walker for mors than 2 few feet without stopping 1o rest.
Additionaily, . | has suffered falis in the past because he does not have adequate balance when
using his prosthetic. He therefore is unsafe with either g cane or walker. Moreover, he has decreased
upper extremity strength, making it difficult for him to use his arms to compensale for the tack of balance
he has when using the prosthetic.
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The lack of upper extremity strength and the loss of endurance prevent [l from
independently using a manual wheelchair

The mmobility examination provided explanation as to why the physician believed [ could
not use a cane, walker, manual wheelchair or scooter (o resolve his mobility limitations. The report fusther
{ﬁ@scsébed_ inability to complete his MRADLs without an appropriate assistive device. Thus, the
mohility examination provided the necessary supportive documentation to determine the medical
necessity of the power wheelchair.

(10

B surers from end stage renal disease and diabetes, which have left her dependent
upon caregivers for all activities. [ has diminished strength and endurance that prevent her
from being independent within her home.

B nos ottempted to use a cane and walker in the past, but has not been able to do so
safely. She has suffered from numerous falls resulting in fractures to her collarbone and ankle. She has
poor balance, decreased upper extremity strength and poor postural positioning, which all combing 1o
make her an extremely unsafe ambulatory. She requires maximum assistance of a caregiver to go from
the bedroom to the bathroom.

She is likewise fimited i her abilty to use @ manual whesichalr, Upon exarmination, she can only
independently propel a manual wheelchair for five to seven feet before stopping due to decreased upper
axtramity strength and poor endurance,

The mobility examination described g very frall, weak woman who had suffered injury due to prior
attempts at walking. The examination included the detail supporting the physician’s decision to prescribe

@ power wheslchalr

(1)

. - ”‘?W‘iﬁ cal history includes Parkinson's di eas&‘, dsa stes and dyspnes with minimat
activitie S?‘ze is primartly limited in her ambulation due to decreased endurance and a safely concern
from %ac%a ba%aﬂc caused by the Parkinson's disease.

is able to walk approximately twenty feet prior to stopping to rest dus to shoringss of
breath. Her lack of endurance and shortness of breath cause her to be unsteady and have a lack of
palance, leading to a risk of falls, This risk is heightened by the fact that she has a history of falling.

The physician's mobility examination is corroborated by a physical therapy evaluation whefe‘
| walked BReen fest and had fo stop due o shortness of breath. Her heart rate increased
dramatically from 72 to 120 beats per minute, as did her respiration rate from fifteen to twenty-five. Her
oxygen saturation decreased from 96% to 88% after only fifteen feet. The physiological changes noted in
the corroborating documentation support the physician's statement that B hecomes dyspnic with
minimal activity.
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noreover, the physical therapist corroborated the physician’s finding that [EISEEEII is unsafe
with ambulation, noting that S has problems with her legs unexpectedly buckling,

The physician ziso noted that TSI suffers from weakness that prevents safe ambulation
with 2 walker, and prohibits independent use of a manual wheelchalr. The physical therapy evaluation
further corroborates this, as was found o have decreased strength in ali four extremities of 4-
15 and to have decreased bilateral grip strength.

Conseguently, the physician's mobility examination has been corroborated and supported further
by additional documentation in the medical record. As the medical records demonstrate, e
cannot walk funciional distences in a safe manner with a cane or walker. She also cannot use a manual
wheelchair or scooter, and therefore is an appropriate candidate for a power wheelchair,

Marquis appreciates the efforts of, and the opportunity to dialogue with, HHS-0OIG over the course
of the audit, has learned through the exchange of ideas and is more committed than ever to furnishing
services to Medicare Part B beneficiaries in a prompt, curteous and ethical manner. That said, Marquis
respecifully submits that for the reasons set forth in detail above, i has not ransived any overpayments
from Medicare. As a matter of law, 33 of the claims at issue are time barred. Moreover, there is no good
cause to support the re-opening and recoupment of the remaining ten claims.

Both Marguis representaiives

HHS-CHG fo answer any question

We thank you in advance for your consideration of our response to the Draft Response.

Gadi Weinreich
SR Denton US LLP
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